Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



I 



HARVARD LAW SCHOOL 
LIBRARY 



Received 



OCT 18 1935 



i 



]' 



H^^ 



% 



The Legal Reporter. 



^ 






A MONTHLY PUBLICATION OF THK 



RECENT AND IMPORTANT OPINIONS 



DELIVERED BY THE SUPREME CX)URT OF TENNESSEE, 



TOOKTHRR WITIf OTHKR AKD ORSRRAL LKfiAL INFORMATION. 



.TEKE Bu4.XTEK„ Editor. 



i-'f 



\v 



VOLUME 1 



-\ ■ 






NASHVILLE, TENN. : 
Lfxial Reporter Printing House, 50 Cherry Street. 

1878. 



OCT 1 8 1935 



i^Wrl 



iV 



TlS.'Sl 



TENNESSEE LEGAL REPORTER. 



TfEW ssniES. 



DECISIONS OF THE SUPREME COURT, 



DIQBSTED AXD PUBLISHED BY 



j-sj2,:e3 b jl IK o? :e3 :e2« . 



Vol. I. NASHVILLE, TENN., MAY, 1877. No. 1. 



D. WEAVER, Trustee, for use of Planters Bank of Ten- 
nessee, AND J. W. UNDERWOOD & CO. v. R. B. 

HAWLEY, et al. ; and 

F. M. CASH V. R B. HAWLEY, et al. ; and 

D. R. COOK, et al. v. R. B. HAWLEY, et al, ; and 

D. H. TOWNSEND v. R. B. HAWLEY, et al ; and 

J. B. KIRTLAND, et al. v. R. B. HAWLEY, et al 



JaokBon, Deoemuet* t>> IS'S'O* 



1. To SOSTAIir A VOLDMTABT CONTBtANCE.— WbAT NeCBSSART. — In 

order to sustain a volantary conveyance to a wife or ctiild, the proof most 
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•how, not merely a sufficiency of property retained to pay tbe creditors 
assailing the conveyance, but that ample property was reserved to pay 
all existing creditors at the time of the conveyance. The inquiry is 
limited to the circumstances of the donor at the time of the execution of 
the conveyance, such debts as he then owed are to be estimated. 

2. Liability as Endorser not to be Taken into Account. — Liabilities 
as an endorser, when there is no evidence that the persons for whom he 
was liable are unable to pay them,'cannot be taken into account. 

Casbs Cited. — Bump on F. C, 395. 



DEADERICK, CH. J., DEUVERED THE OPINION OF THE COURT. 

These five cases were consolidated and heard together in the 
Chancery Court at Memphis. And from the decree, pronounced in 
favor of complainants, the defendants have appealed to this 
court. 

The bill first named was filed 27th August, 1867, and the last 
named on 19th October, 1869, the others at intermediate dates. 

The complainants allege that they are creditors of defendant, 
R. B. Hawley, and seek to set aside conveyances made on 19th 
April, 1862, by Hawley to Amis, and by Amis to Hawley's wife, 
of certain real estate in Memphis, and have the same subjected 
•to the payment of their several debts, upon the ground that said 
conveyances we're voluntary and fraudulent. 

It is conceded, that the conveyance from Hawley to Amis and 
from him to Mrs. Hawley, were without any valuable considera- 
tion, and were intended to effect a settlement of the property con- 
veyed by the husband upon his wife and children. 

The only question is, was Hawley's pecuniary condition such, 
at the date of the settlement, that he could withdraw from his 
estate the property conveyed, without prejudice to the right of 
existing creditors. 

The property conveyed to Mrs. Hawley, is estimated to be 
worth from ^12,000 to $14,000, consisting in a house and lot 
on Third street, and a half interest in a house and lot corner of 
Main and Poplar streets. 

Hawley was a merchant in Memphis, doing business under 
the name of R. B. Hawley & Co., for many years previous to 
April 19, 1862, the date of the settlement, up to some time in 
the year 18^7, when he failed in business. 

On the 9th January, 1862, Brooks, his book-keeper, made a 
balance-sheet showing the assets and liabilities of Hawley, show- 
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ing this result: Assets, $72,225.49; liabilities, §20,644.48. In 
the list of assets is included, cash, $7,486.84 ; merchandise, 
$8,993.93; negroes, $3,175.00; real estate, $13,700.00; bills 
receivable, $28,299.24; accounts due him, $10,070.17. The 
liabilities are stated to be, bills payable, $18,672.06 ; accounts 
due, $1,897.42. Showing an excess of assets over liabilities, 
$51,581.00. 

The real estate, stated as assets at $13,700.00, is that con- 
veyed to the wife, and should, of course, be deducted from the 
balance stated, leaving $37,881.00 of excess of assets over lia- 
bilities, according to the statement of 9th January, 1862, and the 
book-keeper states that he was familiar with the business of 
Hawley and that the statement w^as correct, and if there was 
any change in the affairs of the concern from that time until he 
left, 12th June, 1862, it was in Hawley's favor. 

In addition to the assets stated in the balance-sheet, it appears 
that Hawley owned in the city of Memphis on 19th April, 1862, 
two and 93-100 acres, estimated to be worth at that time about 
$20,000, and sold by him in lots from 1865 to 1867, for about 
§19,000, also another lot in said city of Memphis, worth from 
$3,000 to 4,000, according to the balance-sheet, and the esti- 
mated value of these two lots, the defendant Hawley's assets 
exceeded his liabilities at the time the settlement was made 
$60,881. 

We infer from the evidence, that all or nearly all of the debts 
due from Hawley on 19th April, 1862, were included in the 
$20,500 of liabilities charged against him in the balance-sheet, 
including those sued upon in these cases in which he was pri- 
marily liable. 

Of the debts sought to be recovered by the bill of the Bank and 
Weaver, Trustee, and Underwood, Hawley on 19th April, 1862, 
owed the Bank a note dated 5th February, 1862, for $1,800. 
And on this note Hawley paid 5th March, 1866, $1200, and 
April 9th, 1866, $600, and the complainants seek to recover the 
balance. And there was due to Underwood & Co., on the 19th 
April, 1862, a note dated November, 1861, for $260. 

Besides these two notes, the Bank seeks to recover a note dated 
27th April, 1862, for $1800, and on an endorsement for Bowman, 
6th January, 1862, for $1100, on an endorsement for Winn, 8th 
December, 1861, $800, and endorsement for Crisp & Morgan, 8th 
March, 1862 for $757.80, and on endorsement for same firm, 
19th April, 1862, for $634. 
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. The bill of F. M. Cash, administrator of Mary Bolton, claims^ 
two notes, one for $1200, dated 30th December, 1858, and the other 
for $1475, dated 2nd January, 1860, on both of which Hawley 
was security of Grant. 

The bill of D. R. Cook, et al.y and Eliza B. Carroll claims for 
Cook a debt by note due 11th March, 1861, for $3275, on which 
was paid 29th April, 1867, $3,216.10, leaving a balance of 
$1,240.29, November, 1867, and E. B. Carroll exhibits two notes 
on Hawley, one for $1300, dated 4th Jauuaiy, 1862, due at 
twelve months, the other for $1200, dated 1st January, 1862, 
upon which we infer, but do not adjudicate, that about $2100 
have been paid. 

The bill of D. H. Towusend, executor, etc., seeks to recover 
from Hawley two notes • of $500 each, elated 28th May, 1859, 
upon which Hawley was endorser for G. li. Henkle & Co. 

The bill of Kirtland and others seeks to have satisfaction of 
a judgment obtained March 4th, 1869, for $1,114.80, upon an 
acceptance by Hawley, 25th March, 18G7. 

In order to sustain a voluntary conveyance to a wife or child, 
the proof must show not merely a sufficiency of property re- 
tained to pay the creditors assailing the conveyance, but that 
ample property was reserved to pay all existing creditors at the 
time of the conveyance, the inquiry is limited to the circumstances 
of the donor at the time of the execution of the conveyance ; such 
debts as he then owed are to be estimated, but liabilities as an 
endorser when there is no evidence that the persons for whom he 
was liable are unable to pay them, cannot be taken into the account- 
Bump, on F. C, 395. 

Of the sums sought to be recovered in this case, Hawley was 
principal debtor on 19th April, 1862, as follows: To the Bank in 
the sum of $1800: to Cook & Co., $8275; to E. B. Carroll 
$2500, making an aggregate of $8035, and this is probably the 
balance of his own indebtedness remaining upaid, and upon these 
claims he paid in 1866 and 1867, upwards of $7,000. 

And w hile we appreciate the force of the argument of Com- 
plainants' counsel, that a large show^ of assets in paper is often 
deceptive, yet when we consider the comparative amount of debt« 
and good and available assets, we are satisfied that no fraud was 
intended, and that ample means and property were retained by 
Hawley to pay all indebtedness when the settlement was made. 

Doubtless he, in common with others, lost, many of his debts^ 
yet the proof shows that he continued actively in business until 
1867, and that his credit and standing w.ere unaffected by the con* 
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veyance to his wife, which was spread upon the records in two 
or three days after it was executed. 

And it is a very reasonable supposition that at least enough 
was realized from debts due him, amounting to about $39,000 
to pay $12,000 of his debts, leaving unsatisfied the $8035 sued 
for in these cases. 

But besides this, Hawley had, 19th April, 1862, $9000^worth 
of goods ; $23,000 worth of land, and negroes valued at $3,000 
or $4,000, and retained $19,000 worth of the land undisposed 
of until 1865 to 1867, more than enough to pay complainants' 
claim, which existed April 19th, 1862, twice over. 

We are of opinion, therefore, that at the time of the settle- 
ment made by Ilawley upon his wife no fraud was intended, and 
that he did reserve ample means for the payment of all his debts, 
and that the Chancellor's decree must be reversed and the bills 
dismissed. 



G. W. PERKINS, Trustee, v. HARDIN SCALES, et ciL 



I^asb^llle, 31 aroli 3, 1877. 



Vendor's Liex. — Does not Exist. — When. — The endorsee of a note, 
given for land, growing out of a verbal contract of sale, made by a married 
woman of an interest descended to her, no deed or conveyance being 
executed pursuant to our statute regulations, effective to convey such 
interest, has no lien upon said land; when such purchaser has not been 
influenced by representations of the married woman to accept said note. 



FREEMAN, J., DEUVERED THE OPINION OF TIIE COURT. 

In order to show the real questions presented in this case, 
I we state the substance of the allegations of the bill, and the de- 

i fences set up in the answer of Wilkinson and wife, the latter 

1 being the real defendant, the issue being between her and com* 

plainant 

The original bill is simply a bill to enforce a vendor's lien, 
based on the allegation s, that Hardin Scales bought the interest 
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of Mrs. Wilkinson in the laud by her received from her father's 
estate in Davidson County, gave the note sued on, as one instal- 
ment of the purchase-money, of date January, 1858; that 
Wilkerson and wife endorsed the note to one Mayfield, and he 
endorsed it, waiving demand and notice to complainant as 
trustee, that Hardin is now insolvent, his property attached, and 
had sold the land to his brother Robert Scales, who, however, held 
the land subject to the lien of complainant. This is all of this 
bill. An amended bill was then tiled, which only adds to the 
above the charges that Mrs. Wilkinson made a deed to Hardin 
Scales, acknowledged it in due form, retaining a lien on the face 
of it for payment of the purchase-money, which was never reg- 
istered, however; and that Robert Scales purchased the land from 
Hardin, with full knowledge of the lien, and the money had not 
been paid, therefore the land was liable to be sold to pay the 
note sued on. 

The answer of Mrs. Wilkinson sets up as a defence her 
coverture, denies she ever executed any deed to Scales as 
charged, or acknowledged one as required by law ; admits she 
had (unwillingly) agreed to sell Hardin Scales her interest, but 
says the sale had been rescinded, the other three notes taken 'up 
by him but this one left, because it was deemed to cover about 
the .amount Hardin owed her as executor of her father's estate. 

It is further stated, that the land has been partitioned in 
Davidson County, she put in possession, and Robert Scales had 
abandoned all claim. This is the whole case as made in the 
pleadings. The proof shows, that ttie note was endorsed by the 
the husband, G. W. Wilkinson, he signing his own name and 
that of his wife on tiie back of the note, thus transferring it to 
one Mayfield. 

This transfer was made as part payment for a tract of land 
bought by the husband, who took the title in his wife's name. 
She, however, was not present at the trade nor endorsement of 
the note. The husband stated at the time the note was given 
for land, and with this knowledge Perkins bought it. 

The pnly question in the case, on the i^sue presented in the 
pleadings by the parties is, if a married woman make a contract 
of sale of an interest in land descended to her, but does not con- 
vey it nor make a deed pursuant to our statute regulations, 
efiective to convey her interest, whether an endorsee of a note 
given for the land under the circumstances of this case has a 
lien on the land, and may sell the same to satisfy his debt ? 
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We take it, no lien exists to enforce in such a case ; no lien 
contract of sale binding on her ever existed, out of which the 
lien could spring. She has not conveyed and cannot be made to 
convey the land, is not bound by her verbal agreement, so that 
no sale has, in fact, been made in law. 

It is possible if she had joined in the endorsement of the note 
herself, and at the time represented to Ma3dield or Perkins that 
the note was given for land and was a lien on it, and they had 
thereby been induced by her active interference to purchase the 
note, she would be estopped by the fraud from asserting the 
contrary, as a married woman has no license to commit a fraud 
by our law. But the proof shows that she had nothing to do 
with the transfer of the note, nor did she do anything to induce 
Mayfield or Perkins to take the note. They no doubt trusted, as 
alleged in the answer, to the then well known wealth of Hardin 
Scales, who has since been broken by the results of the war. No 
such fraud is, however, alleged ; no such issue is made in the plead- 
ings. 

It is true, that the land purchased in part by the note from 
Mayfield, was sold by her and her husband and the money col- 
lected by enforcing the vendor's lien in the State of Mississippi. 
But no such state of facts is charged in the bill as grc^und of re- 
lief, and even if they had been charged it would be more than 
doubtful whether this would aid complainant. No lien existed on 
her land in Davidson County by the contract or agreement with 
Hardin Scales, and it would be diflScult to fix one on a married 
woman's land simply because her husband had endorsed the note 
in payment for land taking title to her, which land was after- 
wards sold and the money rejilized from it. We need not definitely 
decide this question however, or further discuss it. As no such 
fac 8 are alleged in the bill as the ground for relief, but solely the 
amou nt of a lien taking the amended bill as part of the original 
the iien created by a sale of land by Mrs. Wilkerson and a deed 
ma de by her conveying the land, but not registered ; this deed 
containing an express reservation of a lien on its face. This 
being the basis of the relief sought, the ground chosen 6y com- 
plainant on which to rest his case, he must be held to it, and can- 
not by proof alone make out another and diflf rent case, and have 
a decree in that; as we have frequently said, allegations without 
proof nor proof without allegation of tacts, cannot be the basis of 
relief in a court of equity. The Chancellor made his decree evi- 
dently on the assumption of facts not alleged, on assumption of 
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fraud not charged. It must be reversed, and the bill dismissed 
with costs of tliis and the court below. 



DICKSON, CLARK & CO., v. H. CULP, AND OTHERS. 



tTaolcson, ]>cooiii1>cr O, 187U. 



ATTAcuiNa Creditor of Fraudulent V£nde£. — Not Defeated by 
Rights of Vendor. — When. — Where a sale of goods is procured by 
fraud of the vendee title passes, though it may be subject to the rights 
of the vendor to avoid the sale. But if a creditor of the vendee attach 
the goods, before the vendor has taken any steps to avoid the sale, he 
cannot be deprived of the proceeds arising out of a sale under the attach- 
ment, by the vendor. • 



m'fARLAND, J., DELIVERED THE OPINION OF THE COURT. 

The argument for the complainants is earnest and plausible, 
but we ai^ of opinion that the decree of the Chancellor is right. 

After the sale by the complainants to Watson, Culp caused 
the goods to be attached in an attachment proceeding, instituted 
by himself against Watson, and under orders which we must 
presume to have been proper, nothing else appearing. They were 
sold, to whom does not appear, but it does appear that they were 
not purchased by Culp. All this, without any fraud or collusion 
on the part of Culp, or any knowledge upon his part of the fraud 
of Watson in the original purchase. After this, the complain- 
ants liled this bill, in which they charge that Watson procured 
them to sell him the goods by fraud, and it is insisted that they 
are entitled to the proceeds of the. sale of the goods, which were 
still under the control of the court at the filing of the bill. The 
facts aps to the precise attitude of Culp's attachment proceeding 
are very imperfectly stated ; in fact, nothing else appearing than 
as above stated. Admitting that the complainants have the right 
to avoid their sale to Watson, and recover the goods from him or 
any one to whom he may have transferred them for a pre-exi^- 
ing debt, or that they might recover the proceeds of the goods 
from Watson or any one to whom the proceeds had been trans- 
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ferred, without paying any new consideration therefor," that is, 
for a pre-existing debt ; still, we think the complainants cannot 
recover. Gulp's proceeding was rightfully instituted. The title 
to the goods when attached was in Watson. The sale was valid 
and passed the title, and the purchaser now holds them as is 
not denied — at least, no effort is made to recover the goods of 
the purchaser or purchasers. They are not made parties. This 
being so, it seems to me, that it necessarily follows that the pro- 
ceeds of the sale cannot now be taken from Gulp, assuming that 
he is entitled to such proceeds as against Watson. His rights 
>vere fixed by the institution of his suit and the levy of his at- 
tachment, and must be adjudged upon the state of the land then 
-existing. 

The complainants contract with Watson was only avoided 
upon the filing of this bill. This did not relate back so as to 
release or avoid the effects of the le\7 under Gulp's attachment 
or the sale thereunder. In other words, to hold for the com- 
plainants would be to hold that Gulp's proceeding was rightfully 
instituted, his attachment properly levied upon goods of his 
debtor, Watson, the sale regularly made passing the title, but 
that he shall not receive the fruits of his litigation ; that the 
proceeds shall be given to the complainants, whose title to the 
property is conceded to be lost by virtue of Gulp's proceeding, 
and yet Gulp be turned out of court to pay the costs and expenses 
of his litigation. It seems to us, that, if w'e hold that the pro- 
ceeds of the sale of these goods may now be given to the com- 
plainants, in disregard of the rights of Gulp, that it wouU also 
follow that the complainants would be entitled to recover the 
money from Gulp, even though it had been paid to him under 
the decrees of the court; his rights do not depend upon the date 
•of the decree or judgment in his favor, but his rights are fixed 
by the institution of his suit and levy of his attachment. Of 
course, it would be different if the property attached were taken 
by a superior title. Had Gulp purchased these goods from Wat- 
son for a pre-existing debt, the complainants might have re- 
covered the goods. This would have left Gulp in no worse atti- 
tude than before ; but now to take the proceeds from him would 
leave him to pay his costs and counsel fees. 

Gulp's right here depends not upon a purchase from Watson, 
but upon the effect o^ judicial proceeding rightfully instituted. 

It has been held, that where property has been transferred 
with intent to hinder and delay creditors, the creditors of the 
fraudulent vendee not participating in the fraud may by first 
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causing the property to be taken in execution against the fraudu* 
lent vendee, acquire superior rights to the creditors of the 
fraudulent vendor. The principle here is analagous to some ex- 
tent, the diiTerence being, that here the complainants pold the 
goods to the debtor ; but the complainants here, as w^U as the 
creditors of the fraudulent vendor in the case referred to, each 
seek to predicate their right upon avoiding a contract, which, as 
to themselves, they had the right to avoid; but before they had 
done so, the creditor of the debtor and fraudulent purchaser had 
seized the goods by execution or attachment. 

Again, Watson held the title to the goods at the time they 
were attached, subject, it may be, to be defeated at the election of 
complainants; but until this election was made his title was 
clear ; this was certainly a title which might be attached and 
. sold, the purchaser would certainly get the title Watson had, if 
he even conceded that the purchaser took this title subject to be 
defeated at the election of complainants, it was still good 
for the time and mght never be defeated. The purchaser in 
this view would purchase at his own risk, and in this view the 
attaching creditor would clearly be entitled to the proceeds, and 
the complainants rights, if any, would be to recover the goods 
and not the proceeds of their sale. 

Decree affirmed with costs. 



BOLE WATKINS, IN ERROR, v. THE STATE. 



JVaslivllie, January SO, 1877. 



1. Juror. — Formed Opinion of. — Disqualifies. — When. — Although the 
opinion of a juror be tbrined upon rumor and not upon hearing facts de- 
tailed, yet, if the juror's opinion is so fixed that it must require proof ta 
remove it, he is not impartial, and is incompetent. It is the fact that 
such opinion or prejudice exists in the juror's mind, that disqualifies him, 
and not ttie question, whether such opinion is founded upon rational 
grounds. 

2. Mathe^i. — Indictment For.— Bad. — When. — An indictment for 
mayhem, for cutting off the prosecutor's ear, is bad when it simpl}^ 
charges that the defendant made the assault unlawfully, maliciously aad 
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feloniously, hnt fails to charge that the prosecntor's ear was cut off un- 
lawfully^ maliciously^ etc. 

Cases Cited: — Alped tfe Abemathy v. The State, 2 Swan. 581; Moses 
V. The State, 11 Hamp.: Payne v. The State, 3 Hump.; Lowder v. The 
State, MSS.; Miller v. The State, MS8.; Act of 1829; Code, 4606. 



mVaRLAND, J., DELIVERED THE OPINION OF THE COURT. 

This was a conyiction for mayhem. The decree shows that 
in empaneling the jury, three of the jurors in answer to the 
usual questions, said : That they had formed opinions as to the 
guilt of the prisoner. That these opinions were fixed, though 
formed on rumor alone, without hearing the facts from the wit- 
nesses. Two of the jurors said it would require proof to re- 
move their opinions. The court held them competent jurors. 
The defendant excepted and exhausted his peremptory challenge. 

There are several cases, holding that opinions formed upon 
rumor alone do not disqualify a juror. That such opinions are 
not to be regarded as fixed and rational opinions, but «a mere 
impression which will prevent no obstruction to the force of evi- 
dence and power of truth." Alped & Abernathy v. The State, 
2 Swann, 581; Moses v. The State, 11 Hum.; Payne v. The 
State, 3 Hum. 

Where it appears to the court, that the proposed juror has a 
mere impression of this sort from rumor, and that he can divest 
himself of this impression and give defendant a fair trial, accord- 
ing to the evidence, the juror may properly be held competent. 

But we have recently held, that although the opinion be 
formed upon rumor and not upon hearing the facts detailed, yet 
if the juror says that nevertheless his opinion is so fixed that it 
would require proof to remove it he is not impartial. It is the 
fact that such opinion or prejudice exists in the juror's mind that 
disqualifies him, and not the question whether such opinion is 
founded upon rational grounds. An irrational and unfounded 
prejudice may be as prejudicial to a fair trial, as an opinion 
founded upon better evidence; and where a juror tells that 
his opinion is fixed and would require evidence to remove 
it, we cannot assume, in the face of his statement, that he has 
not such opinion merely because it does not appear to us that 
there was a rational gi-ound for such an opinion. Lowder v. The 
State, MSS.; Miller v. The State, MSS. 
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Again^ the indictment charges that the defendant did " unlaw- 
fully, maliciously and feloniously make an assault in and upon 
one Isaac Lomax, colored, with a knife and other weapons, the 
precise kind unknown to the jury ; and then and there cut off 
the ear of him, the said Isaac Lomax, whereby he was maimed, 
etc." Special exception was taken by a motion to quash, upon 
the ground that, although the assault is charged to have been 
made unlawfully, maliciously and feloniously, yet it is not 
<5harged that he cut off the prosecutor's ear unlawfully, mali- 
ciously and feloniously. If we apply the same strict rules of 
construction formally applied in such cases, this indictment 
would be bad, both as a common law indictment and under the 
act of 1829 — Cod(3 4606. And as the judgment must be re- 
versed upon the first ground, this objection may be met in a new 
indictment, as we would, perhaps, be constrained to hold the 
present indictment bad. 

It is argued by the Attorney-General, that there should be no 
reversal, as the defendants' guilt fully appears from the proof, 
and that his offence was of an aggravated character, and that 
this court only decrees for errors affecting the merits. 

We cannot deny to the defendant a fair trial by an iriipartial 
jury, no matter how clear his guilt may appear to us. This trial, 
according to our understanding of the law, he has not had, and 
the judgment must be reversed and the cause remanded. (But, 
it may not be improper to say, that upon the facts disclosed by 
the bill of exceptions, we regret the necessity of reversing a 
judgment so amply sustained by the evidence, and where the 
crime so greatly deserves punishment.) 



JERE HAGERTY v. F. M. HUGHES. 



1. Pleading. — ABA-NooNiiEXT of Origixal Suit by Amendment, where 
Declaration is not Changed to Conform to Writ. — Where a suit is 
brought by the husband in his name as such, and afterwards amended so 
as to stand as the suit of himself as a<)ministrator, for the use of his 
children, it is an abandonment of the original suit as husband; and ua- 
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less the declaration be amended so as to conform to the changed condi- 
tion of the suit, the action as amended cannot be maintained. 

2. Attachment. — Abandonment of, with Suit. — Where an ancillary 
atiachmeat has issued in aid of the suit as husband, and the amendment 
as stated is made, the attachment is also abandoned, with the suit. 



NICHOLSON, CH. J., DELIVERED THE OPINION OF THE COURT. 

In this case we held, that by the amendment made by plain- 
tiff in his summons and declaration, he abandoned the original 
suit and elected to prosecute a new suit, in another vein and for 
a different cause of action, and that this operated as a discontinu- 
ance of the original suit. 

It is now argued in the petition for re-hearing, that upon 
holding that the amendment had the effect of creating a new 
suit, instead of dismissing the cause because of its discontinu- 
ance, it should be amended that the original suit may be tried 
on its meri's. 

This would be the proper judgment, if the error had been in 
allowing an amendment by adding a new party, and thus merely 
constituting a misjoinder of parties. But the motion to amend 
was not by adding another party, but its legal effect was to be 
allowed to substitute a new and different party as plaintiff, which 
new party could only maintain the suit upon a different cause of 
action. 

The original summons was that Hughes " answer Jeremiah 
Hagerty in an action for mal-practice, to his damage §25,000." 

The original declaration, filed at May Term, 1871, was : 
" Jeremiah Hagerty v. Dr. F. M. Hughes ; the plaintiff sues the 
defendant," etc., charging mal-practice to his damage $25,000. 

There was issue oii this declaration at May Term, 1871, and 
in July, 1871, an ancillary attachment was sworn out by 
Jeremiah Hagerty, to have property attached, to satisfy the 
damages claimed for himself. 

At September Term, 1871, Hughes pleaded an abatement to 
the attachment, and plaintiff demurred to the plea. The plea 
in abatement was ordered to stand over for trial to a subsequent 
day of the Term, to-wit, Oct. 21st, 1871. 

On the 21st of October, 1871, the plaintiff moved the court to 
allow him to amend the writ and declaration in this cause, so as 
to read "Jeremiah Hagerty, administrator, etc., of Mary 
Hagerty, deceased, the wife of said Jeremiah Hagerty, and 
for the use and benefit of her two minor children, to-wit, John 
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Henry and Mary Hagerty f ' ^^hich, upon argument of counsel 
pro and con^ is ordered to be done by the court and which was 
done, to all of which the defendant excepted." 

The writ was accordingly amended so as to read, " to answer 
Jeremiah Hagerty, administrator of Mary Hagerty, deceased^ 
and for the use and benefit of John Henry and Mary Hagerty, 
minor children, in an action for mal-practice to his damage 
$25,000." 

The declaration as amended, commenced: "Jeremiah Ha- 
gerty, administrator, etc. of Mary Hagerty, deceased, and for 
the use and benefit of her two minor children, John Henry and 
Mary Hagerty, v. Dr. F. M. Hughes ; the plaintiff, for the use 
of himself, John Henry and RIary Hagerty, minors of said 
Mary Hagerty. deceased, sues the defendant for $25,000 as 
damages," setting out the cause of action as in the original 
declaration, w-hich was mal-practice to his wife, and stating no 
other damages than to himsell, as in the original declaration. 

It appears from this reference to the records, that the amend- 
ment asked for by plaintiff was, that his writ and declaration 
should show that Jeremiah Hagerty, administrator of Mary 
Hagerty, deceased, for the use of the two minor children, should 
prosecute the suit for $25,000 damages to him for mal-practice. 

The writ was amended as ordered, then making it a suit by 
Jeremiah Hagerty, administrator of Mary Hagerty, for the 
use of the two children. The caption of the declaration was 
also amended as directed, but the amendment in the commence- 
ment of the declaration does not conform to the order of court 
in this, that it begins : " The plaintiff tor the use of himself, John 
Henry and Mary Hagerty, minors, etc., sues," etc. — meaning 
thereby, that Jeremiah Hagerty, administrator of Mary Ha- 
gerty, deceased, for the use of himself and the two children, sues. 
The aplication made by him and granted by the court was to 
amend his writ and declaration, so they would read : " Jeremiah 
Hagerty, administrator of Mary Hagerty, deceased, the wife 
of said Jeremiah Hagerty, and for the use and benefit of her 
two minor children." He did not ask to amend so that he 
could sue as administrator for his own use, but for the use of the 
children alone, and no leave was given so to amend. The inser- 
tion of the words " for use ot himself," was therefore unauthorized 
by the court, and must be treated as surplusage. It is clear 
that he had no right under the statute, to sue as administrator 
of his wife for his own use ; he could only sue for the use of the 
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children, and this was all that he asked to do by the amend- 
ment. 

The necessary result is, that by obtaining permission to amend, 
so as to sue as administrator and not as husband, he abandoned 
his suit as husband and voluntarily elected to prosecute the 
suit as administrator lor the use of his children, instead of for 
his own use. As held, in the opinion of the court, this was an 
abandonment of the original suit, the legal elBFect of which was 
its discontinuance. 

But it is argued that the defendant objected to the amend- 
ment when applied for by plaintiflf and when allowed that de- 
fendant excepted, and it is said, he ought not now to have the 
benefit of an error which was made against his objection. The 
defendant was in the position to take advantage of an error of 
plaintifiT, but he could only do this by objecting to the applica- 
tion. If he had consented or had acquiesced without objection 
he might have been precluded from availing himself of the 
error in this court. 

We are satisfied, after considering carefully all the suggestions 
urged in the petition for re-hearing, that there is no error in the 
former holding in the case, and that the abandonment of the. 
original suit by plaintiff operated as a discontinuance thereof. 
Of course the ancillary attachment, which was ancillary to the 
original suit, was also discontinued. 

Nor are we able to find any statute which would authorize us 
to dispose of the costs otherwise than against the plaintiff. By 
section 3201 of the Code, in cases of discontinuance, the defend- 
ant is the successful party and entitled to full costs. 

The petition for re-hearing is disallowed and dismissed. 



GEORGE W. PERKINS, Trustee, v. HARDIN SCALES, et al. 



IViMliTiUe, 91 arck S, \%t7. 



CoKSTiTUTiovAUTT OF AcT OF March 6,1875. — This act provides, <' that 
in all cases now pending in the Supreme Court, or hereafter brought 
thereto, in which the Judges shall be equally divided, the judgment shall 
be determined as follows: 'If the case depend upon the constitutionality 
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of any act of the General Assembly, then such judgment or decree shall 
be in favor of the validity of such act In all other cases, the judgment 
or decree of the court below shall be affirmed. Held, to be unconstitu- 
tional.' " 
Case Cited. — Mabry v. Baxter, MSS. at Knoxville. 



FREEMAN, J., DELIVERED THE OPINION OF THE COURT. 

A question as to the constitutionality of the act of March 6, 
1875, is presented in this case, which we dispose of as preliminary 
to any review of the opinion formerly announced, or rather decree 
rendered in this case. 

This act provides substantially, " that in all cases now pending 
in the Supreme Court, or hereafter brought thereto, in which the 
judges shall be equally divided, the judgment shall be determined 
as follows: "If the case depend upon the constitutionality of any 
act of the General Assembly, then such judgment or decree shall 
be in favor of the validity of such act. In all other cases, the 
judgment or decree of the court below shall be affirmed." 

This, with other cases, perhaps, was pending at the passage of 
the act, and probably the cases had been heard and the court, then 
consisting of six judges, were equally divided in opinion on them. 

The question is, had the Legislature the power under the Consti- 
tution to enact^ what judgment should be rendered in such 
cases ? This we take to be the real question in this case. 

By the Constitution, the powers of Government are distributed 
among the departments — the legislative, the executive and 
judicial — and ^' no person or persons belonging to any of these 
departments, shall exercise any of the power properly belonging to 
either of these others, except in cases herein permitted or directed. 
Art. 2, Sec. 1 and 2. By the schedule to the Constitution of 1870, 
it was provided that six judges should compose this court, until 
there should be a vacancy occurring after .the first of January, 
1873. Section 2. 

The court thus constituted was the supreme judicial tribunal of 
this department of the government. Its function was to decide 
all cases on the law and facts, that might be brought ' before it in 
accordance w^th the jurisdiction conferred by the Constitution. 
In accordance with the genius of such an organization, a majority 
of the court would be required to render a decision, for if this 
was not the case, then a minority might do it, a conclusion to 
which no one, we take it, would assent In any court, however, 
whatever decree the court shall give nsust be the result of its 
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own judgment, in the performance of the functions assigned it bjr 
the Constitution. No other department of government has the 
right to indicate, or dictate what that judgment shall be. This 
would be to usurp the judicial function, confided exclusively by 
the Constitution to the judicial department. 

Whether the Legislature might or might not have enacted a rule 
for the government of the court on this subject in the future, may 
be possibly a diflFerent question, but that it could prescribe w hat the 
court should do in cases then before the court, we think it beyond 
all question to overstep the line limiting their power under the 
Constitution. However, we may say, it would seem difficult to dis- 
tinguish in principle between the two cases, that is, of aa enact- 
ment operating on cases then pending, and on future cases. In 
either case, it is not to prescribe a rule of future conduct to the 
citizen, which is the essential element of a law opei-ating on the 
rights of a citizen, but would be to dictate a judgment for the 
court not based on the law and the facts in the case, but upon a 
certain state of opinion as held by the judges tf the court, in 
which a certain result is required to be entered as the judgment 
of the court. This judgment, it is evident, would be the judg- 
ment or the result declared by the Legislature, and not by 
the court. In addition, if the Legislature could say an affirmance 
should be the result of an equal division of the members of the 
court in opinion, why not with the same propriety say that a 
minority should govern; or that the then oldest judges agreeing, 
or the then youngest ; or, to reduce it to an absurdity, the three 
judges who should weigh the most ; or any other arbitrary rule 
that body might choose to adopt. We cannot see where the limit 
shall be fixed in such a case, except at the discretion of the Legis- 
lature, if we once admit they can fix any rule at all on this subject. 
It may as well have been required that the opinion of the 
Chief Justice should have the right to decide the case, or his opin- 
ion should be the basis of the decree, as that a certain decree should 
be rendered because the court could not agree upon one for itself. 
This last is certainly the leading feature of the law before us, that 
18, where the court cannot agree upon an opinion or judgment, one 
is presented by the Legislature arbitrarily, regardless of the merits 
of the case before the court. This certainly is a usurpation of the 
judicial function, and far from the true principle of legislative or 
law-making action. 

We need not refer to the various cases found in our own reports 
or those cited by counsel from other States, in support of our 
views on this question. We but cite from the opinion of this 
court in the case of Mabry v. Baxter, (Manuscript at Knoxville,) 
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in which an enactment of the Legislature was held unconstitu- 
tional, as operating on suits then pending, and prescribing what 
judgment the court should render, upon a simple motion to be 
made by defendant for the purpose. In that case it had been pro- 
vided, that in a certain class of cases w^here several persons were 
sued in the same action then pending, where there were several 
defendants, upon motion of any defendant, or either of them, at 
any time before trial or final judgment, should have the right on 
motion, to sever and have the suit as to himself separately tried, 
and the cause after this was to stand against each defendant, in 
all respects, as if originally instituted separately against him or 
them. The Chief Justice said, in reference to this feature of the 
act, that " to entitle the defendant to a severance, a new right con- 
ferred, they are to make a motion in court ; this motion must be 
acted on by the judge and a record made, that upon motion of the 
defendant he is entitled to a severance and a separate trial. The 
judge makes the order nominally, but as he has no discretion and 
he acts under the order of the Legislature, it is therefore to all 
intents and purposes the act of the Legislature." He adds, both in 
the case of severance and the transfer to the court of the resi- 
dence of the defendant — provided for in the act — it is not the 
judgment of the court or judge. He is allowed no discretion, 
whether the severance or removal is to be allowed. He is com- 
manded to give the judgment, and the exact judgment to be given 
is prescribed by the Legislature." These are held to be judicial 
and not legislative acts, and so the enactment was held uncon- 
stitutional. 

If this was correct, as to a preliminary judgment to be entered 
by the court, much more is the law now under consideration ob- 
noxious to the same objections, for it prescribes what shall be 
the judgment of the court on the merits of the case ; and makes 
the rights of the parties to the case depend, not on the judg- 
ment of the court trying it, but on the mandate of the Legisla- 
ture, which has no power to try or determine it, either the one 
way or the other. In other words, if the court cannot agree 
upon a judgment, the Legislature interposes and prescribes one 
to meet the emergency, and thus settles by an enactment the 
rights of the litigants, instead of the court. 

On a constitutional question the enactment is equally objec- 
tionable, by arbitrarily prescribing a judgment affirming the con- 
stitutionality of the acts, if the court cannot agree upon the 
questions. Both cases, however, stand on the same principles, 
and are equally obnoxious to the objections we have given. 

The result would be that at one term, under the direction of 
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the Legislature, the court would enter up a judgment giving a 
party a decree in his favor in a certain state of facts, or holding 
a certain law to be constitutional and valid. At the next 
term on precisely the same state of facts, upon further considera- 
tion the court in its opinion would hold a different judgment 
should be the result of these facts. And in the other case, that 
the same law was unconstitutional and void. It may be said, 
the court in any case or either case might change its opinion 
and overrule its former holding. This is very true, but in the 
one case, it would be a reversal or overruling the opinion or 
mandate of the Legislature ; in the other the opinion of the court, as 
formerly announced. It could not be said in the first case, that 
the court had changed its opinion or overruled the law as held 
in the former opinion, because the court had given no such opin- 
ion, had made no such ruling as the law ; while in the other, 
this would accurately express what was done. This view brings 
out clearly the true idea that underlies this enactment, that is, 
that the judgment required to be rendered is that of the Legis- 
lature and not of the court nominally rendering it. We hold, 
therefore, the act to be void for these reasons. We add, that 
the law is probably subject to other objections, but we think this 
suffices to show clearly its unconstitutionality, without need of 
farther discussion. The former judgment or decree must be set 
aside and held not to be the judgment of the court. 



Y. P. McLEMORE v. W. W. MOORE. 



•Taokson* K^o'«reml>er 3* 1870* 



Assault and Battery. — Justification is Defence to Suit for Dah- 
AG£8. — When. — If the plaintiff committed the first assault, defendant 
may show what was done by him was justifiable defence to his person, 
and be will not be bound to show that he could not have retreated or 
declined the conflict without danger to his person: the defendant might 
still be liable, however, if his battery of the plaintiff, was excessive. 

Cases Cited. — 2 Gr. Ev., Sec. 95. 



DEADERICK, OH. J., DELIVERED THE OPINION OF THE COURT. 

Moore sued McLemore in the Circuit Court of Carrol county, 

2 



1 
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to recover damages for an assault and battery, and had verdict 
and judgment in his favor, from which defendant appealed in 
error. 

There was some evidence tending to show that plaintiflF below 
made the first assault with a walking-stick, and that the court 
charged the jury: "If the plaintiflF assaulted defendant with an 
ordinary walking-stick, and if defendant could, with reasonable 
safety to himself^ have avoided the danger to himself by declin- 
ing the assault, or by retreating, and did not do so, then if he 
struck the plaintiflf he could not avail himself of the doctrine of 
self-defense." 

If, in point of fact, the 4)laintiflr had committed the first assault, 
the defendant might show, in justification, that what was done 
by him was in the necessary defense of his person. And he 
would not be bound to show that he could not have retreated or 
declined the conflict without danger to his person. 

Although plaintiflf may have struck the first blow or attempted 
to strike and was stricken in self-defense, the defendant might 
still be liable, if his battery of the plaintiflT was excessive be- 
yond what was apparently necessary for his self-defence. 2 Gr. 
Ev., Sec .95. 

For the error indicated we are constrained again to reverse 
the judgment in this case. 



CALDWELL & HAYES v, W. C. BOWMAN, et al 



JTaclcfioiiy October 7, 1876. 



1. Homestead. — Construction of Section 11, Article 11 of the Con- 
stitution OF 1870, AND Homestead Act of 1870.— While the act of 1870 
exempts the homestead from being sold by legal process, during the life 
of the head of a family, and gives the benefit of the exemption to the 
widow, and continues the exemption until the youngest child arrives at 
age, there is no statute that prevents the husband conveying the prop- 
erty as he may choose, if he has no wife; nor need the children join in 
the conveyance. Under such circumstances no right of homestead exists 
in favor of the children. 

2. Practice.— The word "about" includes an approximate amount; 
that is, a note a few dollars, more or less, is within its meaning, but can- 
Jiot be held to include one tor more than double the sum. 
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FREEMAN, J., DELIVERED THE OPINION'OF THE COURT. 

The first question in this case is, whether a note for ^187 as- 
sumed to he due E. Donaldson was properly allowed by the 
Chancellor. It is claimed to be secured under a deed of trust 
made by Bowman, in which a note among other liabilities se- 
cured is described as follows : *^ Shall also pay the amount of one 
note for about §76.00, if he shail produce said note." The note 
for $187 with some interest is produced and filed as the note 
thus secured. 

We do not think, nothing more appearing to identify the note, 
that it answers the description of the note secured. It is not 
about ^76, which word "about" would include an approximate 
amount ; that is, a note a few dollars more or less, but cannot 
be held to include one for more than double this sum. We 
think the Chancellor erred in allowing this note. 

The question is presented in argument and made in Bowman's 
answer as to the right to a homestead in the land ordered to be 
sold by the decree of the court. Bowman conveyed the land by 
deed of trust to Donaldson to secure certain debts ; at the time 
he seems to have been a widower, but the head of a family, hav- 
ing several children residing with him. He makes this the basis 
of his claim in his answer. He died since the case was in this 
court, and the suit has been revived against his heirs-at-law. 

We see no ground on which the children can claim homestead 
under these facts. If the wife had been alive, the land could only 
have been conveyed under the Constitution of 1870, so as to pass 
the homestead by the "joint consent of husband and wife." 
Sec. 11, Art. 11. While the act of 1870 exempts the homestead 
fi-om being sold by legal process during the life of the head of 
the family, and gives the benefit of the exemption to the 
widow, and continues the exemption until the youngest child 
arrives at age, there is no statute that prevents the husband 
conveying the property as he may choose, if he have no wife, nor 
that he requires that the children shall join in said conveyance. 
We therefore hold, that no right of homestead exists on the facts 
in this case in favor of the children. 

The case will be reversed on the point indicated and remanded 
to Chancery Court for further proceedings in execution of the 
rust. . The costs of this Court will be paid by Donaldson* 



\ 
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MARTIN MOORE v. ABNER HERVEY AND A. II 

DUNCAN. 



•TaoIcson» Woireiiil>er 18« 1870* 



12 i^ Homestead— Interest or Right of* — Not Alienable bt Husbanix^ 

' ^^ "^ f ^1 Though Reversionary Interest is. — Art. 11, 8ec. 11, of Constitutlo-n 
.^ rj^ Construed. — It is the homestead rjght, or right of use and occupatioD, 

^^ 2(?^^that the Constitution and statute intend to protect from sale or aliena- 
tion, without the consent of the wife; but the reversionary interest of the 
husband in land used as a homestead, may be mortgaged and sold to 
pay the debts secured, otherwise the creditors claims, in many cases, 
would become stale, and barred bj[ithe statute of limitation. 

Authorities Cited. — § 2116a and 21176 of Code; Art 11 and 8 11 of 
Constitution, and homestead act of 1870; 11 Allen 287; 14 Cal. 472; 37 
New H. 434; § 2106 of Code. 



DEADERICK, C. J., DEUVERED THE OPINIOxX OF THE COURT. 

Complainant filed his bill and amended bill in the Chancery 
Court at Bolivar to subject to sale a tract of land mortgaged to 
him by defendant Hervey, to secure a note of $2,000. Hervey 
answered and filed his cross-bill, charging fraud in procuring the 
note and mortgage, and usury, and also claiming a homestead in 
the land conveyed. It appears he has a wife who was living on 
the land w^ith him when the mortgage deed w^as executed, and 
that they still occupy the conveyed premises. 

The Chancellor decreed in favor of complainant for the amount 
of his debt and interest, and that there was no usury in the trans- 
action, and directed that commissioners, under the provisions of 
§§ 2116a and 21175 of the Code, set apart the homestead, if 
susceptible of division, or if not, certify the fact to his court and 
directed a sale, if homestead was set apart, of the residue 'of said 
land, together with " the reversionary interest in the homestead '^ 
and 40 acres in a separate tract, and from this decree defendant 
Hervey appealed. 

We find no evidence of fraud or of usury in the case, and 
think the Chancellor was correct in rendering a decree for the 
amount of the note and interest thereon. 

It is insisted by defendant Hervey that the Chancellor's decree 
dirofsting the sale of what is termed his " reversionary interest " 
in the homestead is erroneous, because the statute prohibits the 
sale of the land set aside as a homestead. 

The Constitution, Art. 11, § 11, exempts from sale, under legal 
process, a homestead in the possession of a head of a family, and 
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the improvements thereon, to the value in all of $1,000, and for 
the life of his widow, and during the rainority of their children. 

The language of the statute is more comprehensive than that 
of the Constitution, and would seem to interdict the sale of any 
interest in the land exempt as a homestead ; yet is the home- 
stead right, or right of use and occupation that the Constitution 
and statute intend to protect from sale or alienation, without the 
consent of the wife. 

It has been said that the right of homestead is a new species 
of estate created by statute, which seems to have all the inci- 
dents of a freehold estate — 13 Allen 287. But the fee simple 
remains in the husband,^ and a srfle by him alone of the land 
occupied as a homestead vests the estate in the vendee, subject 
only to the use and occupation of the premises as a homestead. 
— UCal. 472; 37 New H. 434. 

It is the homestead interest or right to the use and occupation 
of the premises as a homestead that cannot be sold and conveyed 
by the husband alone, or be subjected to sale by legal process. 
But the reversionary interest of the husband in the land used as 
a homestead may be mortgaged and sold to pay the debt se- 
cured ; to hold otherwise would give no additional protection to 
the rights intended to be secured, but would have the effect to 
defeat the rights of creditors, as under our statute ; the home- 
stead is exempt during the life of husband and wife, and during 
the minority of any of their children, and if, during all this pe- 
riod, the land or reversionary interest herein is exempt from sale 
under the process of law, the creditors claim would, in many 
cases, become stale, and barred by the statute of limitations. 

Although, in this case, the defendant Hervey had no right to 
<Jonvey the estate so as to defeat the right of homestead, yet, 
under § 2006 of the Code, his conveyance passed whatever in- 
terest he had therein. 

We are therefore of opinion there is no error in the Chancel- 
lor's decree, and affirm it. 



JOHN P. SHARP, Trustee, etc., v. JAS. A. W. HESS. 



•Jaolcsoii, Ootol>er 7» 1870. 



Chakckrt Sale — A Pcrobaser at — Failiico to Comply With Terms 
op Sale— Liable for Deficiency of Re-sale — When. — In order to bind 
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a non*coin plying purchaser, at a chancery sale, for deficiencies, consequent 
upon the inferior bids of a second sale, the decree for the second sale- 
must be at the risk of such prior purchaser, and he is entitled to notice^ 
that the re-sale is at his risk, and such notice must be set forth in the 
decree. 
Authority Cited. — ^Daniel's Ch, Pr. 1461 and 1462. 



SNEED, J., DEIJVERED THE OPINION OF THE COURT. 

In the case of Sl^irp v. Sharp, et al., in the Chancery Court 
at Humbolt, which was a bill filed against a trustee, and others, 
to foreclose a trust, a decree was had for the sale of the land 
conveyed, and at the sale thereof the tract of land w-as sold to 
defendant Hess, he being the highest and best bidder. He failed 
to give his notes, and otherwise comply with the terras of the 
sale, and the Clerk and Master so reported the fact. The court 
thereupon ordered a re-sale of the land, after confirming the re- 
port and setting aside and annulling the sale to Hess in terms, 
as follows : " It is further ordered and decreed by the court that 
the sale of lot No. 5, herein before described, and bid off by Jas. 
A. W. Hess be set aside, and for nothing held, and the Clerk 
and Master, after advertising, will proceed to sell said lot No. 5, 
etc." 

The land had been bid off by Hess at §10 per acre, and at the 
re-sale it was bought by John P. Sharp at |5.00 per acre, and 
the sale to him confirmed. After the last sale the trustee filed a 
petition against Hess seeking to hold him liable for the differ- 
ence between his bid and the amount for which the land sold at 
the second sale. The Chancellor decreed in accordance with the 
prayer of the petition, and the defendant Hess has appealed. 

The decree was erroneous. In order to have authorized such 
a decree the second sale should have been decreed at the risk of 
Hess. The sale to him had never been confirmed, but it was 
expressly annulled and set aside. He was entitled to notice 
that the re-sale was at his risk. — Daniels Ch. Pr. 1461 and 1462,. 
and such notice should have been set forth in the decree. The 
petition comes too late after the bid of Hess had been repudiated 
by the decree and treated as a nullity. 

Let the decree be reversed and the petition dismissed. 
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ALBERT JOHNSON v. CHAS. WARDEN. 



•Tctclcson, Ootober SS, 1870. 



1. Orders — Difference Between — and Bills and Notes, Demand- 
AND Notice not Necessary — When. — Orders are not put upon Ibe same 
footing of bills of exchange, and differ from bills and notes, in that they 
are not negotiable, and are only prima facie evidence of a debt of itself^ 
not sufficient to sustain a recovery without proving a consideration. It 
is not an extingnishmt^nt of the precedent demand, and if nn action be 
brought on the original liability, evidence of demand, protest and notice 
is not necessar}'. 

2 Notice op Viva Voce Testimony in Chancery not Necessary — 
When. — Under § 4467 et seq. of the Code, in trials by jury before the 
Chancellor, notice of viva voce testimony is not necessary. 

Authorities Cited. — Code, § 1961; Porter v, Dillahunty, 8 Hump^ 
575; Harwell v. MoCulloch, 2 Tenn. 275; Kinnel r. Manev, Peck 273;. 
Nichol V. Thompson, 1 Yerg. 151; Code, § 4467. 



SNEED, J., DELIVERED THE OPINION OF THE COURT. 

The bill in this case was filed to recover §280, the amount of 
defendant's alleged indebtedness to the complainant, and prays 
for an attachment of the property of defendant. It charges that 
upon a settlement of all matters of account between the parties 
the foregoing amount was found to be the balance due to com- 
plainant, and that the defendant then and there gave to the 
complainant an order for the amount upon one Norton, with the 
distinct understanding and agreement that if Norton would not 
pay the amount, he, the defendant, would. The allegations of 
the bill are established by the proof The answer denied the 
agreement, and claims that the defendant was entitled to notice 
of demand and non-payment of the order before the complainant 
could recover. This would have been so if the action had been 
upon the order, but the action is predicated alone upon the origi- 
nal consideration. The statute provides that in an action upon 
such orders no suit shall be prosecuted against the drawer 
thereof before the order shall have been first protested for non- 
acceptance, and notice thereof given to the drawer before action 
brought, and if any such action be brought on any such order 
before such notice and refusal of payment by the drawer, the 
plaintiff shall be non-suited, and pay costs. — Code, § 1961. 
Under this act it was held that orders were not put upon the 
footing of bills of exchange. An order is not negotiable, and is 
only prima facie evidence of a debt of itself, not sufficient to 



26 THE TENNESSEE LEGAL REPORTER. 

sustain a recovery without proving a consideration. It is not an 
extinguishment of the precedent demand, and does not prevent 
a party from bringing his action on the original contract. 

If action is brought on the original liability, evidence of de- 
mand, protest and notice is not necessary. — Porter v, Dillahunty, 
8 Hump. 575; Harwell v. McCuUoch, 2 Tenn. 275; Kinnel v, 
Maney, Peck 273; Nichol v. Thompson, 1 Yerg. 151. In this 
case the suit is not upon the order, but upon the original con- 
tract, and the complainant has fully made out his case upon the 
proof. 

When the case was called in the Chancery Court the com- 
plainant demanded a jury to try the issues of fact. A jury was 
thereupon empannelled, under the order of the Chancellor, and 
the trial proceeded. A witness was produced by complainant to 
be examined viva voce. The defendant objected to his exami- 
nation on the ground that under rule 16 of the old chancery 
rules he was^ entitled to one day's notice of the introduction of 
viva voce testimony in such cases. The Chancellor overruled 
the objection and admitted the testimony. The rule referred to 
is not among the rules of Chancery Practice, adopted on the 
14th of December, 1871, but whether now in force or not it is 
nbt necessary to enquire, as it had reference to the introduction 
of viva voce testimony before the Chancellor, and not before a 
jury in chancery. Our statutes expressly provide that the trial 
by jury before the Chancellor shall be conducted as jury trials 
at law, and upon like evidence as a suit at law. — Code, § 4467, 
et seq. No notice in such cases was necessary. All the issues 
were found for the complainant upon ample proof, and the Chan- 
cellor decreed accordingly. 

Let the decree be affirmed. 



JOHN McCALL, S. R. CARVER AND CARROLL BEAVER 
V. JAS. P. CAWTHORN AND WIFE, et al 



«Taolcson» Wo-vember 18» 1870* 



Bents— Of Land Under Trust Deed — Not Attachable — Whek. — A 
trustee holding the legal title to land, under a deed of trast, to secure 
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creditors, but not in possession, has no right to the rents, nor can the 
same be attached by the secured creditors. 
Authority Cited. — 9 Hum. 568 and 582-3. 



DEADERICK, C. J., DELIVERED THE OPINION OF THE COURT. 

In October, 1872, this bill was filed attaching rents of land 
conveyed by defendants Cawthorn and wife in trust to secure 
debts due to Carver, Beaver and others. One Cawthorn was, 
by the deed, appointed trustee, but the bill alleges that he failed 
to qualify, etc., and complainant McCall was duly appointed in 
his stead upon petition of the creditors named in the deed, 
CaiTer and Beaver, the complainants, being two of the petition- 
ing creditors whose debts were included in said trust deed. 

The deed was executed in January, 1871, and conveyed two 
ti-acts of land and some personal property, and stipulates, if the 
makers should pay the debts enumerated and described, by the 
1st of January, 1873, then said deed was to be void; but if the 
debts were not then paid the said trustee was to sell, on the 
premises, said real and personal estate, etc. 

The deed further stipulates that said Cawthorn, the grantor, 
retained the power to sell all, or any part, of said property by 
the permission of the trustee, before the expiration of the trust. 

Defendants McWhirter and Norfleet were in possession of the 
land, and the rents due from them were attached, the attach- 
ment issued upon the prayer of the bill, but without any fiat of a 
judge. It was levied on growing and partly gathered crops of 
com and cotton. 

McCall in his bill seeks to subject the property attached to 
the payment of the debts secured in the trust deed pro rata^ 
and if this cannot be done then Carver and Beaver pray that it 
may be applied to their indebtedness. 

Defendants demurrred and set out numerous causes of demur- 
rer. Upon the cause assigned that defendant Cawthorn had, 
until the 1st of January, 1873, to pay the debts sued on, the 
Chancellor sustained the demurrer and dismissed the bill as to 
complainant McCall, the trustee, but overruled all other causes, 
retaining the bill as to complainants Beaver and Carver, and 
both parties, by leave, appealed to this court. 

The demurrer raises the question whether complainants had 
any right to file the bill to recover the rents of the land. Upon 
the footing of the conveyance in trust of the land, they had no 
right to the rents of the land, the trustee not having possession 
thereof. 
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The purpose of the deed to the trustee, as it recites, was to 
enable the trustee to sell at a specified time — January, 1873 — 
if the debts were not paid, and the creditors having claimed the 
benefit of the provisions of said deed in their favor, assent to its 
provisions, that the debtors shall have until the 1st of January, 
1873, to pay the debts received, but they acquired no rights to 
the rents. 

The case cited in 9 Hum. 568 was a bill filed to foreclose a 
mortgage, and it was held in that case, upon a bill filed for such 
purpose, that a receiver to collect the rents might be appointed, 
as all the parties in interest were before the court. But the 
doctrine that the mortgagee must recover the possession of the 
land before he can claim the rents was recognized as the rule of 
law governing other cases. — Ibidy 582-3. 

In this case the bill does not seek a foreclosure or claim the 
right of possession, but predicates the claim to the rents upon 
the legal title to the land for purposes of sale. The demurrer, 
therefore, should have been sustained. 

The decree of the Chancellor overruling the demurrer will be 
reversed, and the demurrer will be sustained, and the bill dis- 
missed. 



SARAH L. NEAM v. WILLIAM E. CAMPBELL, et al 



Jackiioii, October 98, 187C, 



Homestead. — Rights of Widow to. — Though moved off During 
Husband's Lifetime. — Rents. — The widow is entitled to her homestead, 
though moved off the land by her husband during bis lifetime; but is 
not entitled to an account for rents against the vendee of the husband, 
whose possession was during the lifetime of the husband. 

Authorities Cited. — Carter v. Notham, et al.; Williamson v. Wood, 
jVISS., and Hicks v. Pepper, MSS. / ^k6^^ M ^ ^% 



m'fARLAND, J., DELIVERED THE OPINION OF THE COURT. 

The complainant charges in her bill that her husband, John W. 
Neam, was the owner of ii tract of land in Lauderdale county, 
upon which he resided with his family, consisting of herself and 
several children ; that after the adoption of the Constitution of 
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1870, he conveyed said land by deed to Wm, E. Campbell and R. 
C. Parr ; that Parr afterwards conveyed his interest to Campbell, 
and Campbell subsequently conveyed to the defendant, Pugh; 
that upon the sale by the husband he moved himself and family 
off the land, and the possession has since been held by the de- 
fendant; that after the date of all these conveyances her said 
husband died intestate; he never acquired any other land or 
homestead, and that she now has no homestead. 

Complainant claims that as she never consented to the aliena- 
tion 01 said homestead, that she has a right to be restored to the 
possession with an account of rents. 

The Chancellor overruled the demurrer of Campbell and 
Pugh, and they have appealed. 

The Constitution of 1870 exempts a homestead from sale by 
execution in the possession of a head of a family, and extends 
its benefits to the widow and minor children, and further ordains 
that such homestead shall not be alienated without the consent 
of the wife when that relation exists ; and a subsequent act of the 
Legislature provides that the consent can only be given by deed 
duly executed. 

We have held, that a wife is not to be deprived of this right,, 
although the husband, during his life, moved away from the land 
with her and his family, she may afterwards assert her right and 
be restored to possession. Carter v. Notham, et al., and William- 
son V. Wood, MSS. 

The homestead exemption is not an estate in the land but a 
mere exemption, and when the widow voluntarily abandons the 
possession her right is gone. Hicks v. Pepper, MSS ; but not 
so where she was moved from the premises by her husband. 

The decree was properly overruled as to Pugh, who now is in 
possession and claims to own the land, but we think the de- 
murrer should have been sustained as to Campbell; he now 
claims no interest in the land and can only be a necessary party 
for the purpose of an account of rents, but we think the com- 
plainant is not entitled to an account ot rents from Campbell,, 
whose possession w^as in the lifetime of complainant's husband. 

We decree accordingly. 
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WILLIAM GRIFFIN v. SARAH W. FOWLKES. 



•TaoJcson* Pi'o'Vom1>er» 18TO* 



Insolvency of Estate. — Suggestion of. — Protectjj Ai>ministbator. — 
When. — In case ot default, by admiDistrator to tteire facias based on 
suggestion of devastavit, to make the administrator personally- liable; 
suggestion of insolvency of estate will defeat such personal liability, if 
such suggestion is made before such liability became fixed. 

Authorities Cited — Mozier, et al. v. Zimmerman, 5 Hum. 05 6; Acts 
of 1833-8; Code 2391; Hamilton v. Newman, et al., 10 Hum. 557. / Ua, iM f^ 



FREEMAN, J., DELIVERED THE OPINION OF THE COURT. 

The question presented in this case is, whether after a judg- 
ment by default, by an administrator, to scire facias based on 
suggestion of devastavit to make such administrator personally 
liable, the fact of suggestion of insolvency of the estate can be 
interposed to defeat such personal liability. 

It is well settled at common law that in such a case the per- 
sonal liability would be fixed, the judgment being held conclu- 
sive evidence of assets. But, under our law for the administra- 
tion of insolvent estates, it was settled in 1844, in the case of 
Mozier, et al. v. Zimmerman, 5 Hum. 65-6, that such a plea as 
we have stated was good against personal liability as for a 
devastavit^ where it was interposed before such liability had 
been fixed by judgment. This decision was based not only on 
the general provisions of the acts of 1833 and 1838, (now 
embodied in the Code,) but also on the special provision con- 
tained in the 5th section of the act of 1838, providing substan- 
tially, that although a judgment may have been rendered against 
the administrator before the estate had been ascertained to be 
insolvent, yet he should not be made personally liable by reason 
of any false pleadings ; if the estate be ascertained to be insol- 
vent before such liability is fixed upon him, and the proper steps 
are taken to suggest the insolvency. See section 2394 of Code. 

It is true, there may be cases where the administrator would 
be precluded from the defence as in Hamilton v. Newman, et al., 
10 Hum. 557, where the suggestion was made six years after 
administration was granted, and the representative had paid out 
the personal assets on other debts, leaving judgments against 
him. In cases of this character the defence would not he sus- 
tained. But we see nothing of the kind in the case before us, 
iind hold the plea on its &ce was good, and the court below 
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erred in sustaining the demurrer to defendants plea. 

The judgment will be reversed and the cause remanded to be 
proceeded with on the plea of defendant. 



W. P. HALEY V. THOMAS S. MOORE. 



JlAcksoa* IVoTenaber, 19T9* 



Interest on Judgments. — ^When and How Much Allowed. — Section 
of the Ck>de 3137 a, repeals the 12^ per cent, law, and establishes 6 per 
cent as the legal interest on judgments; nor is this section confined to 
cases where the judgment below is affirmed on trial, but extends to cases 
where certiorari is dismissed, and where by statute the judgnient below 
is affirmed. Reference is made to Rothchilds v. Forbes, 2 Heis., and 
Smith V. Martin, 7 Cold. 



m'farijind, j., delivered the opinion of the court. 

We hold that section 3137 of the Code, allowing 12 J per cent, 
interest upon an afiSrmance of the judgment of an inferior tribu- 
nal, or upon the dismissal of a certiorari is repealed by the act 
of 1865-6, ch. 17, section 1. T. & S., Code 3137 a. 

This last named section enacts that : ^^ Judgments or decrees 
when affirmed in a higher court shall be for the judgment or decree 
of the inferior tribunal and interest thereon at the rate of six 
per cent, per annum, instead of 12 J per cent, as now allowed by 
law." This section is not confined to cases where the judgment 
below is affirmed upon a trial, but extends also to cases where a 
certiorari is dismissed, and where, by statute, the judgment below 
is affirmed. In the case in 2 Heiskell, Rothchilds v. Forbes, the 
12^ per cent, was allowed, but this was without reference to the 
act of 1865, which was probably overlooked as was also the case 
in Smith v. Martin, 7 Cold. 

We have held, in several cases not reported, that the 12 J per 
cent, is not allowed. 



(Smral f cgal Information. 



It is now three years since the 
publication of the Supreme Court 
opinions of Tennessee was first be- 
gun as an experiment, under the 
patronage and for the especial bene- 
fit of the lawyers in this State, and 
until the appearance of this number 
in magazine form, the publication 
has been conducted, as it began, in 
the columns of the Commercial and 
Legal Reporter^ under the style 
of the Legal Department. The first 
intention was to give merely the 
decisions of our own court to the 
members of the Tennessee Bar, but 
since support and patronage from 
the legal profession has been so 
generous, by reason of the necessity 
of such a work to these gentlemen, 
it has become requisite, in order to 
supply the wants of the lawj^ers in 
this State, and others in the ad- 
joining States, who have become 
subscribers, to make the work ex- 
clusively legal and more general in 
information concerning the law, 
hoping: thereby to make it such a 
journal as will meet and supply the 
wants and wishes of the lawyer ex- 
clusively, and every effort will be 
controlled in this direction. 

We will attempt to publish the 
most recent and important opinions 
of our own Supreme Court, also fur- 
nishing any information concerning 

the decisions of the Supreme Court 
of the United States, and of the sev- 
eral States, as may come under our 



observation. Notice will also be 
made of new publications. To have 
our attention called to matters of 
legal interest will be a kindnes 
much appreciated. Editor. 



We avail ourselves of this oppor- 
tunity of giving notice to the Ten- 
nessee Bar of the fact that a com- 
plete digest of all the opinions pub- 
lished in the Commercial and Le- 
gal Beporter for the last three 
years, is now being prepared by 
Mr. J. D. Park, whose ability and 
accuracy in such work is too well 
known to the lawyers of this State 
to require comment. The digest is 
already in process of publication, 
and will be given to the public in a 
few weeks. 



BOOK NOTICES. 

We have just received 5th Yer- 
ger, of Cooper's Edition of the 
Tennessee Reports. It is well print- 
ed and neatly bound; the whole 
matter has been revised, and much 
added to in notes and references, 
invaluable to the profession, by the 
learned Chancellor Cooper, chang- 
ing in no wise the original text, 
unless such alteration be noticed 
by foot note. To say this work 
has been edited by W. F. Cooper, 
and published by the widely-known 
house of Soule, Thomas db Went- 
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worth, is the purest criticism we 
can make of the book and the high- 
est tribute to be paid it. 



We have just received the April 
and May number of the Southern 
Law JievieWy a journal that has al- 
ready established an almost un par- 
allelled reputation with the Bar of 
the South, for the imi)ortant and 
able information which it has been 
offeVing to the lawyer, heretofore 
quarterly. This journal makes its 
appearance now as a bi-monthly re 
view, and is a highly interesting 
number. When we find spread upon 
Its pages contributions from the 
pens of such gentlemen as Wm. F. 
Cooper, Thos. M. Coole}', LL. D., 
Joel Prentiss Bishop, Francis Whar- 
ton, LL. D., we are confident noth- 
ing has been said more than the 
work justly merits. 



A Commentary on the Law of 
Evidence in Civil Issues. By 
Francis Wharton, LL. D., author 
of Treaties on Conflict of Laws, 
Medical Jurisprudence, Negligence, 
Agency, and Criminal Law. In 2 
volumes, volumes I and II. Phila- 
delphia: Kay & Brother, Law 
Booksellers, Publishers and Im- 
porters, 1877. Sold by E. B. My- 
ers, Law Book Publisher, Chicago, 
and by Callaghan & Co., Law Book 
Publishersi Chicago. 



ham. Second American Edition. 
Philadelphia: Kay & Brother, 1877. 
Sold b}' Callaghan & Co., Law Book- 
sellers, Chicago. 



Commentaries oir Equity Juris- 
prudence, AS Administered in En- 
gland AND America. By Joseph 
Story, L.L. D. Twelfth Edition, 
carefully revised with notes and 
new cases added, by Jairus W. 
Perry, author of the Treatise on 
Trusts, in 2 volumes. Boston: Lit- 
tle, Btown & Co., 1877. 



A Treatise on the Law and 
Pbactioe as to Receivers Appoint- 
SD BT the Court of Chancery. By 
William Williamson Kerr, of Lin- 
coln's Inn, Barrister- at-law, with 
notes and references to American 
authorities, by George Tucker Bisp* 



We have just received the April 
issue of The Southern lievieto, ed- 
ited by Bledsoe & Herrick, 34 Mc- 
Culloh St., Baltimore, and to say 
that this number, in the ability of 
its articles and selection of subjects, 
is equal to any of its precedent is- 
sues, pays the work a compliment 
indeed. 

Some of its contents are: " Wo- 
men of the Southern Confederacy," 
<* Life and Letters of George Tick- 
uor," " Plymouth Brethrenism," 
^'Examination of Edwards on the 
Will," by the editor, A. T. Bledsoe, 
LL. D. 



ABSTRACTS. 

CoMuoN Carrier not Exempt 
FROM Liability. — When. — U. S. Su- 
preme Court, October Term, 1876. 
President of Bank of Kentucky v. 
Adams Express Co. Express com- 
panics are liable for losses caused 
by the negligence of the employees 
of railroad companies over Which 
said express companies have ship- 
ped the money; notwithstanding the 
express company has stipulated in 
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a bill of lading given to the sender 
of the package, to the effect that 
the company was exempt from lia- 
bility, where losses are occasioned 
by "the dangers of railroad tranf* 
portation, or by ocean or river navi- 
gation, or by fire or steam." 



Ck>xv£RTioN OP Money, -r Lar- 
ceny. — When. — Court of Appeals 
of New York. LoomiSy plaintiff in 
error v. The People, d^endant in 
error. Where money is fraudu- 
lently obtained, for only a tempo- 
rary purpose, and is handed over 
for a specific use with no intention. 
to loan it or surrender the title. 
Held, there was no intention to part 
with the ownership or possession of 
the rnone}', its converlion was a 
clear case of larcenj*. . 



Contributory Neolioenoe. — 
Fires by Railroads. — Supreme 
Court of Kansas, January Term, 
1877. K. P. S. i?. V. Brady, et al. 
If hay be stacked near a railroad, 
with dry grass intervening, without 
any pains being taken to protect it 
from fire. Held, the owner is guilty 
of contributory negligence and can 
have no recovery. The question of 
negligence is a fact for the jury and 
not a question of law for the court 



Mortgage. — Becorded but not 
Indexed. — Rights of Mortgagee 
Under. — Supreme Court of New 
York. Mutual Life Insurance Co, 
V. J. M. Dake. Held, although a 
registered mortgage be not indexed, 
the rights of the parties holding 
such mortgage are not impaired 
thereby, and entitles him to priority 
and superior satisfaction to other 



and subsequent innocent mortgagee. 
Authorities Cited : — Dodge v. 
Potter, 18 Bar. 193; Dikeman v. 
Puckhofer, 1 Abb. Pr., N. S , 32 ; 
Carter v. Lyman, 24 Vt 338; Bishop 
V. Schneider, 46 Mo. 472. 



Broker's Comuission. — Supreme 
Court of Pennsylvania, 34 Leg. Int. 
49. Reed v. Reed. 1. When a 
broker, authorized to sell at private 
sale, has commenced a negotiation, 
the owner cannot, pending the nego- 
tiation, take it into his own hands 
and complete it either at or below 
the price limited, and then refuse 
to pay the commission. 2. Plain- 
tiff's right to recover commission 
fur making sale is not affected b^' 
the fact that he was to be one of 
the purchasers, if he acted openly 
and fairly. 

Cases Cited: — Kys v. Johnson, 
18 P. F. Smith, 42; Edwards v. Gold- 
smith, 4 Harris, 43; Taylor v. Sal- 
mon, 4 Myne & Craig, 139; BoUman 
V. Loomis, 15 Am. L. R. (N. S.) 75. 



Sewikg-Machne Sold on Cok- 
DiTioir. — Rfpugnakt Agreement. — 
When Written Contract Mai re 
Varied by Parol Evidence. — Su- 
preme Court of Minnesota, 9 Ch. 
L. N. 163. Domestic Sewing Ma- 
chine Co. V. Anderson^ 1. The 
rule forbidding the use of parol 
evidence to affect a written instru- 
ment, does not apply to a case in 
which a part only of the deal- 
ing between parties, in respect 
to a particular subject-matter is re- 
duced to writing, except as respects 
such fact 1. In case of an absolute 
sale and delivery of personal prop- 
erty, an agreement by the purchaser 
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to pay the vendor for th^ future use 
of the same, or to deliver it up to 
him on demand, is repugnant to the 
contract of sale and is void. The 
receipt of the property by the pur- 
chaser furnishes no valid considera- 
tion for such agreement. 



Proximate Cause — Fire Commu- 
kicated by railway l0comotive.-7 
Pennsylvania Railroad Co. v. Hope. 
—Spark from defendants' engine 
fired a railroad tie, from which rub- 
bish left by the defendants on their 
road was fired, communicated with 
plaintiff's fence next to the road. 
Held, that the prpximity of the 
cause was for the jury. In such 
case the jury must determine 
whether the facts constitute a con- 
tinuous succession of events so 
linked as to bo a natural whole, or 
whether the chain is so broken as 
to become independent, and the 
final result cannot be said to be the 
natural and probable consequence 
of the negligence of defendants. 
The rule for determining what is 
proximate cause is, that the injury 
must be the natural and probable 
consequence of the negligence, and 
that it might and ouglit to have 
i been forebcen under the circum- 
l stances. (Pennsylvania Railroad 
Co. V. Kerr, 12 P. F. Smith 353, 
I distinguished.) 



I 



Negligence. — Fire set by Sparks 
FROK Locomotive. — Contributory 
Negugence* — Phila, & Read, R. R. 
Co, V. Hendrickson. Where a barn, 
qalte near the track of a railroad, was 
negligently burned by sparks from 
a locomotive. Held, not evidence 



owner suffered the roof to be in 
such condition as that it was more 
liable to take fire than if it had a 
secure and safe roof. — Albany 
Law Journal. 



Mutual Duties of Landowners 
AND Railroads. — lb. — ^The owner 
of property near a railroad must 
take all risks of a proper and care- 
ful use of the road. When a rail- 
road company Uses the most ap- 
proved spark arresters, and proper 
care and vigilance in running its 
engines, an adjacent landowner has 
no remedy foir injury to his prop- 
erty by fire thrown from a locomo- 
tive. Where actual negligence in 
running an engine is proved, and 
loss results, the mere condition of 
the landholder's property is no de- 
fence. In order to hold a land- 
holder for contributory negligence, 
where injury is done to his property 
by fire from an engine on a rail- 
road, lie must have done some act 
or omitted some duty which is the 
proximate cause of the injury oc- 
curring with the negligence of the 
railroad company. Farmers may 
cultivate and use their farms and 
improvements as is customary 
amongst farmers, and are not bound 
to exercise unusual means to guard 
against the negligence of railroad 
companies. — Albany Law Journal 



Married Woman's Land. — Sepa- 
rate Estate. — Supreme Court of 
Missouri, Oct. Term 1876. Burnley 
V. Thomas. A conveyance to a 
trustee for the sole use of a married 
woman and her children, to the ex- 
clusion of the husband, during her 

nfttnrRl life- and. iinon hfir deftth. tn 
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her children in fee, with power in 
her to sell and convey through her 
trustee, and re-invest proceeds of 
sale in other lands, subjects to like 
limitations, gives the married wo- 
man a separate estate, chargeable 
in equity with the payment of a 
note executed by her. Metropoli- 
tan Bank v. Taylor, 53 Mo. 444; 
Nat, Bank v. Robidoux, 57 Mo. 546; 
Metropolitan Bank v. Taylor, 62 
Mo. 338. The court declines to 
express any opinion as to how far 
reversionary (or present) interest 
of the children could be affected by 
judgment and sale. — Central Law 
Journal, 



Nuisance of Church Bells. — 
CouMON Pleas. — Philadelphia. 
Harrison^ et a/, v. St. Mark's 
Church. As the atmosphere cannot 
rightfully be infected with noxious 
smells or exhalations, so it should 
not be caused to vibrate in a way 
that will wound the sense of hear- 
ing. Noise caused by the ringiug 
of church bells, if sufficient to an- 
noy and disturb the resideuts of the 
neighborhood, in their houses and 
occupations, is a nuisance and must 
be enjoined. — Albany Law Journal 
for March 31, 1877. 



MOBTOAGE OF CrOPS NOT TGT 

Planted. — Invalid. — Supreme 
Court of Georgia, Feb. 27, 1877. 
Jiedd V. Bowers, There can be no 
valid sale or mortgage of a portion 
of a crop not planted; therefore, an 
obligation dated the 25th of Decem- 
ber, 1874, to deliver certain cotton 
of the next year's crop, the crop of 
1875, passed no title to the obligee. 



Certificate of Deposit. — When 
Negotiable. — Supreme Court of 
North Carolina, Jan. Term, 1877. 
Johnson V. Menderson. 1. Certifi- 
cates of deposit are negotiable, 
when expressed in negotiable words; 
and their transfer to the endorser is 
governed by the same rules which 
control other promissory notes, the 
liability of the endorser being the 
same as upon the endorsement of 
such promissory notes. 2. To 
make a bill of exchange or promis- 
sory note (or certificate of deposit) 
negotiable, the promise must be to 
pay in mone3^ And unless the in- 
strument, on its face, afiords every 
element to fix its value, such a 
paper is only a special contract, and 
is not negotiable. Hence, a prom- 
ise to pay in *'bank stock," in 
" current bank bills," or in ** cur- 
rent funds," will render the instru- 
ment unnegotiable. — Central Law 
Journal. 



JuDeMENT. — Assignment of half 
a judgment, without consent of 
judgment debtor, will not author- 
ize assignee to collect the portion 
assigned; debtor may in such case 
satisfy the entire judgment to as- 
signor, and the assignee will be en- 
joined from collecting, bj? execu- 
tion, the moiety assigned. — Burnett 
V. Crandell (with note). Sup. Ct. 
Mo., Mar. 9, p. 230. 



J Tl — 



— Promise to pay a debt dis- 
charged by bankruptcy valid; but, 
if conditional, crediior must show 
the happening of the condition. — 
Ecklar v. Galbraith (with note), 
Ct. App. Ky., Am. L. Reg., Feb., p. 
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1. Judgment. — Caxnot be Inquired into. — When. — A judgment of a court 
baying jurisdiction of the persons and the subject-matter, is conclusive be- 
tween tiie parties as to the matter in controversy and cannot be inquired into, 
if unappealed from, unless it was obtained by fraud, accident or mistake. 

2. Judgment Against Married Women. — A judgment against a married 
woman is not void, although it be based upon a contract she was not competent 
to make, and is still binding upon her until set aside by appeal or other appro- 
priate methods. 

3. Homestead. — ^Right to. — Exists. — When. — Wliere a debt is contracted 
before the homestead act of 1868, and a note is given for the same, subsequent 
to that time, no right to homestead is created thereby. — [Ed. 

Oases Cited.— 8 Yerg. 186; 1 Yerg. 296; 4 Hum. 174; Freeman on Judge- 
ment?, 149 and 150; 1 Ch. P. 476-7 and 449; 1 Ch. P. 83-4; 2 Tenn. R. 176. 
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BEADERICK, C. J., DELiyERED THE OPINION OF THE COURT. 

Complainants filed their bill in May, 1874, in the Chancery 
Court at Bolivar, to enjoin the sale of the wife^s life estate in a 
tract of land upon which they were living. 

Defendants, in 1867, as merchants and partners, sold goods 
to complainant, Martha A., and in August, 1869, she executed 
her note therefor, and in November, 1873, they obtained a judg- 
ment against complainants for about $252 on said note before a 
justice of the peace for said county. 

Execution was issued thereon and levied upon the land as 
above stated, returned with the papers into the Circuit Court, 
and the land was condemned and ordered to be sold and was 
advertised for sale, when the bill was filed in which complain- 
ants state that said Martha A. was a married woman when the 
account was made and the note executed, and that the note was 
therefore void, and also the judgment thereon ; and that she was 
the head of a family in the possession of the land levied on 
with her husband ; and that she was entitled to have the home- 
stead to the value of $1,000 exempted from sale, and sought a 
decree to this eflfect. 

Defendants demurred to the bill, upon the ground that the 
validity of the justice's judgment could not now be inquired 
into, and that complainants had an unembarrassed remedy at 
law by appeal from the judgment, of which they might have 
availed themselves ; and that a life estate in the wife was not 
the subject of the homestead under our statutes. 

The demurrer was sustained as to the first ground stated and 
overruled as to the second, the defendants being required to 
answer the bill as to the claim of homestead. 

An answer was filed and depositions taken, and upon the 
hearing, the Chancellor held that the complainants were not en- 
titled to the homestead exemption and dismissed their bill, from 
which decree they have appealed to this court. 

A judgment of a court having jurisdiction of the persons and 
subject-matter, is conclusive between the parties as to the matter 
in controversy in the case, and cannot be inquired into or ques- 
tioned, if unappealed from, unless it was obtained by fraud, acci- 
dent or mistake. 8 Yerg. 186; 1 Yerg. 296. 

Such a judgment, unless set aside, is final as to the subject- 
matter of it, to all intents and purposes, no matter how unjust 
it may be. 4 Hum. 174. 

The defendants having had opportunity to make defence, are 
precluded in a court of chancery from setting up defences there, 
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which were peculiarly appropriate to be made in a court of law, 
and which they had opportunity to make. In the cases cited, 
the parties were all sui jurisy but we are not aware that a rule 
of such general application can be held to except from its 
operation any party who, having a plain and unembarrassed 
remedy at law, neglects to interpose it. 

In Freeman on Judgments, it is said that a few of the courts 
reasoning from the hypothesis that a judgment was a contract, 
have held that a party incompetent to contract, could not be 
bound by a judgment. After citing cases of the character re- 
ferred to, the author proceeds to say that the preponderance of 
authority is in favor of the rule that a judgment against a mar- 
ried woman is not void ; and when erroneous because based upon 
a contract she was not competent to make, or from any other 
reason, it is still binding upon her until set aside upon appeal or 
by other appropriate methods. Sections, 149-150. 

The rule in all its force, and with all the reasons for it, applies 
to all such parties as have the remedy and the opportunity to* 
use it. 

In an action of assumpsit, under plea of the general issue, whicb 
is a denial of having made the contract alleged in the declara- 
tion, although the contract was in fact made, the defendant may 
give evidence of incapacity to contract because of infancy, 
lunacy, coverture, etc., existing at the time of the supposed con- 
tract. But coverture taking place since the making of the con- 
tract, must be pleaded in abatement. 1 Oh. P.476-7. 

In an action of debt upon a bond or specialty of any kind 
under the plea of non est factum^ the defendant may give evi- 
dence that she was a married woman or lunatic, etc., at the time 
of executing the instrument. 1 Ch. P. 83-4. 

Now it is laid down by Mr. Chitty, that coverture at the time 
when the supposed contract was entered into must be pleaded in 
bar, though before the recent rules relating to pleadings, (4 W. 
4,) it might have been given in evidence under the general issue 
non assumpsit or non est factum. 1 Ch. P. 449. 

In an early case it was held by this court, that facts rendering 
an act absolutely void may be proved either with or without plea, 
but those rendering the act avoidable only must always be plead- 
ed. 2 Tenn. 176. 

These rules, applicable to suits against married women, luna- 
tics, infants and persons under duress, show the necessity of 
pleading several facts and defences necessary to defeat the action 
brought. 
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We are of opiDion that the judgment against complainants is 
not void as to either of them ; that, having failed to make their 
defence at the proper time, a court of equity can give no relief. 

The debt was contracted in 1867, before the passage of the 
act of 1868, although a note was executed in 1869 for it, and 
we are of opinion that the complainants are not entitled under 
the act of 1868 or the act of 1870, to the exemption of the 
homestead as claimed in their bill ; and therefore, we affirm the 
decree dismissing it. 



J. H. SMITH V. LUCIEN B. LEONARD. 



Jaclc90ii9 October 7, 1876* 



Garnishment. — Answer of Garnishee. — Conclusive When. — And as to 
Whom. — The answer of a garnishee, in cases involving more than $50.00, is 
conclusive as between garnishee and garnishor onliiy and not as to strangers to 
the litigation ; and unless it appear to the court that the effects or money in 
the hands of the garnishor are liable to the plaintiff's debt, the garnishee will 
be discharged. — [Ed. 

Cases Cited.— Conner v. Allen, 3 Head, 424; Code 3103, 3092, 3094 and 4236. 



SNEED, J., DELIVERED THE OPINION OP THE COUKT. 

A constable of Hajrwood county, having an execution in his 
hands in favor of J. H. Smith against H. B. Smith, served a 
garnishment on the defendant, Leonard, to have a disclosure of 
his indebtedness to said execution debtor. The defendant, 
Leonard,- appeared before the justice on April 24, 1873, and an- 
swered in these words : " I have this day purchased of said H. 
B. Smith, two bales of cotton amounting to $124.57, which 
amount I owe him. 

The justice rendered judgment discharging the garnishee, 
upon certain facts produced in evidence before him touching the 
ownership of the cotton, and the plaintiff appealed to the 
Circuit Court, where the matters in controversy were sub- 
mitted to the court without the intervention of a jury, and the 
court gave the plaintiff a judgment against the garnishee for the 
amount thus admitted to be due in his answer. 
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The defendant, H. B. Smith, appealed in error. Upon the 
trial, it was admitted by the plain tiflF that the cotton so pur- 
chased of H. B. Smith by Leonard, the garnishee, was raised on 
the land of Sarah Smith, the wife of said H. B. Smith ; that the 
said land was the separate estate of the said Sarah ; that the 
said cotton was cultivated and raised by the labor of the said 
Sarah, with the aid of her children and two hired servants; 
picked out by her and her children, and hauled to a neighboring 
gin where it was ginned and baled ; that she sent it to Browns- 
ville by her said husband, H. B. Smith, as her agent to sell, and 
with the proceeds to purchase certain supplies for herself and 
children, and to return the balance of the proceeds to her. That 
the said II. B. Smith sold the cotton to the garnishee, Leonard^ 
and that the fund in controversy was the proceeds of said cotton. 
It was agreed that witnesses should testify to these facts under 
the plaintiflfs exceptions to the relevancy of said testimony, and 
the facts were accordingly established by proof The circuit 
judge being of opinion that the answer of the garnishee was 
conclusive upon all parties, held the testimony irrelevant and 
rendered judgment against the garnishee and in favor of the 
plaintilT. 

We think this judgment was erroneous. Our statute provides 
that in such cases where the amount in controversy is less than 
fifly dollars, the answer of the garnishee is not conclusive, but 
the plaintiff may controvert any of the facts contained therein. 
Code, section 3103. 

On the other hand, it has been held in many adjudged cases, 
that if the amount in controversy be more than fifty dollars, the 
answer of the garnishee is conclusive. But whom does it conclude, 
and as to what is it conclusive ? It is only conclusive as between 
the garnishor and garnishee, and not as to a stranger to the pro- 
ceeding. Conner v. Allen, 3 Head, 424. If the garnishee an- 
swer that he has effects of the debtor in his hands, and * the fact 
is so, the plaintiff is entitled to judgment. If he answer that he 
has not, the garnishee must be discharged. Was it intended by 
the rule that a third party might not intervene and show that 
the answer of the garnishee was founded in a mistake of fact, 
and that the money which he discovers as being in his hands 
and which he believes to be the money of the execution debtor, 
was, as a matter of fact, not his money, but that of some third 
person ? Certainly not. Such a construction of the rule would 
be prolific of wrong and injustice, and cannot upon any princi- 
ple be supported. In this case all the parties in interest are be* 
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fore the court, the plaintiff and the garnishee in person, and 
Mrs. Smith, the alleged owner of the fund by her agent, and 
there is no necessity for a resort to any other forum to determine 
the rights of the parties. The inquiry before the court in the 
words of the statute, are the effects discovered by the answer 
" liable for the plaintiffs' debt ?" Code, 3092. 

So soon as the property is declared to be the property of the 
defendant, says the statute, it shall be delivered up to the officer 
serving the garnishment. Code, section 3094. The policy of 
the law is to prevent a multiplicity of suits, and in aid of this 
policy, we have a special statute that requires of the Circuit 
judge to adjudge certain cases upon equitable principles, without 
troubling the parties to resort to a special forum of equity juris- 
diction. Code, section 4236. Whether this case is technically 
within the purview of that statute it is not necessary to deter- 
mine. We do hold, however, that in this as in all like cases, it 
must appear to the court that the effects or moneys discovered 
by the answer of the garnishee are in the language of the stat- 
ute '^ liable to the plaintiffs' debt." The doctrine that the answer 
of the garnishee is conclusive as between himself and the gar- 
nishor does not authorize the impounding of the property or 
money of a third party to pay the plaintiffs' debt ; and of this 
the court must be satisfied. If it turn out that the garnishee is 
mistaken as to the ownership of the money, then he must be 
discharged. 

Let the judgment be reversed and final judgment entered here 
discharging the garnishment. 



W. W. MOORE V. YOUNG B. McLEMORE. 



Jaokson* Novem'ber 95* 1S70* 



Witness Fees. — When Allowed. — While a witness is not bound to attend 
after final judgment has been rendered in the case, and incurs no forfeiture 
for failure; nevertlieless, having been originally summoned, he is entitled to 
prove his attendance without being re-summoned after a new trial granted, or 
after the cause has been reversed and remanded by the Supreme Court, if he 
continues to attend on the original subp(pna. 

A witness not summoned but attending, cannot have his fees taxed in the 
bill of cost; but the fact that there is no subpa*na on file is not conclusive evi- 
dence that the witness has not been summoned. — [Ed. 

AuTUOKiTi£8 Cited. — ^2 Yerg. 230 and 423. 



THE TENNESSEE LEGAL REPORTER. 43 

DHADERICK, C. J., DELIVERED THE OPINION OF THE COURT. 

Our attention has been called to several motions which in the 
disposition of this cause at this term were overlooked. 

After the trial of this cause in the Circuit Court, the attorney 
for defendant, McLemore, moved the court to disallow in the taxa- 
tion of costs, any costs for attendance of certain named witnesses 
because absent at the trial term. This motion was as to part allowed 
and disallowed as to others who were present, and we see no error 
in the action of the court in this respect. 

The defendant entered a further motion that the clerk be directed 
not to tax in the bill of costs the fees of any witnesses accrued 
since the former trial, unless such witness had been re-summoned 
since said former trial. But the circuit judge held, if such wit- 
ness had been summoned before the former trial, and had since at- 
tended as a witness, he would be entitled to his attendance. 
There was no error in this holding. While a witness is not 
bound to attend after a final judgment has been rendered in the 
case and incurs no forfeiture for failure, nevertheless, having been 
originally summoned, he is entitled to prove his attendance with- 
out being re-summoned, after a new trial granted, or after the 
cause has been reversed and remanded by the Supreme Court, if he 
continues to attend on the original subpoena. 

The defendant further moved that the clerk be directed to tax 
the fees of no witness who is not shown by subpoena on file to have 
been summoned. This motion was also properly refused. A wit- 
ness not summoned, but attending, cannot have his fees taxed in 
the bill of costs, but must look to the party for his fees who re- 
quested his attendance. 2 Yerg. 230. 

But the fact that there is no subpoena on file is not conclusive 
evidence that the witness has not been summoned. It may have 
been lost or destroyed after service. A witness may prove his at- 
tendance notwithstanding there may be no subpoena on file with 
the papers in the case. 

And,aftera witness has proved his attendance, it was held by 
this court that it will be presumed the record justified it. 2 Yerg. 
423. 

There was no error in the rulings of the circuit judge upon the 
several motions, and his action thereon is affirmed. 
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THOMPSON V. ANDERSON, Administrator. 



Jackson, September Term^ 1876, 



Evidence. — Competency. — Sun Against Administrator. — In a suit against 
an administrator, in which judgment may be rendered for or against him, the 
plaintiff is not allowed to testify against the defendant, as to any transaction 
with or statement by the intestate, unless called to testify thereto by the oppo- 
site party, or required to testify tliereto by the court. Code, section' 3813. 

Exception to Testimony. — Mode of.— If testimony contravening the above 
^•^^^j^rule is admitted by tlie court, and excepted to by the defendant in these words: 
** To all which testimony defendant excepted, as being evidence concerning 
conversations and transactions between witness and deceased. Held, tlie ex- 
ception was suliiciently explicit and pointed. 

How the " requirement to testify " should be made by the court in any case, 
is not a settled uiatter of practice; l)ut the court sees no objection to the prac- 
tice of making application to tlie court to require tlie evidence, supported by 
affidavit, of its materiality in the case. — [Ed. 

Cases Cited. — Code, section 3813; Mount Olivet Cemetery v. Shubert, 2 
Head, 117. 



SNEED, J., DELIVERED THE OPINION OF THE COURT. 

The plaintiff was the sister-in-law and ward of the defendant's 
testator in his lifetime, and brought this action to recover the 
value of certain household services rendered by her in the family 
of defendant's testator, between the months of June, 1862, and 
June, 1870. The verdict and judgment below were for the plain- 
tiff. The defendant appeals in error. 

The plaintiff was introduced as a witness in her own behalf,, 
and was objected to as a witness, on the ground that the suit 
was against the estate of a decedent and she was a party, and 
under the statute was an incompetent witness. The circuit judge 
overruled the objection, stating that he would exclude any testi- 
mony of her's coming within the prohibition of the statute. The 
witness then testified substantially, that she went to live with 
Judge Thomas James, defendant's intestate, about the 20th June, 
1862, that Judge James had just before that time married her 
sister ; she continued to reside with him until the death of her 
sister about the first of June, 1870 ; that Judge James invited her 
to come and live with him, saying that his house would be a 
home for her; that it would cost her nothing, and that she- 
would have to pay board elsewhere. Judge James was her 
guardian. She did not expect to pay board, and Judge James 
told her she should not have to pay board. He afterwards 
charged her board for the entire time, with the exception of about 
five months, during which time she was absent. He charged 
her part of the time $15.00 per month, and part of the time 
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$20.00 per month. This charge was made in a suit for the set- 
tlement of his guardianship accounts, and the amount obtained 
out of her patrimony. About the time she went to live with 
Judge James his servants left him, and it was quite difficult to 
obtain others. When he had none, or an insufficient number, she 
performed the duties of a servant in everjrthing pertaining to 
household affairs ; that during most of the time she lived with 
Judge James, his wife was in ill health, and the witness exer- 
cised a general supervision over the domestic affairs of the 
family, and the sewing and attending to the children. That her 
services during the entire time were worth $25.00 per month. 
Sometimes he could not have gotten ser\^ants at any price. She 
did not think anything about charging Judge James for her ser- 
vices at the time; she did not know that she would have brought 
this suit, if she had not been informed by her counsel that Judge 
James had been charging her board all the while she was in his 
house, and that he had paid himself out of her patrimony, which 
came into his hands as her guardian. She did not know this 
until after the death of Judge James, and did not know what 
her legal rights were until advised by her counsel, who told her 
she ought to bring this suit. 

She would have rendered the services here sued for, to her 
sister through affection for her, whether she had gotten any pay 
or not. After the death of Judge James' wife, and during his 
last illness, she returned to his home, and waited on him for 
several weeks before his death, and after his death she took his 
youngest child, then two years old, and kept it until its own 
death, which occurred some months afterwards. 

The defendant's exception to this testimony was entered of 
record as follows : " To tU which testimony defendant excepted 
as being evidence concerning conversations and transactions be- 
tween witness and deceased." The court overruled the execep- 
tion and made no order excluding any part of it, but suffered the 
whole to go to the jury. 

It is insisted that the court erred in overruling the exception. 
The statute upon which the exception is predicated is in the 
words following: "In actions or proceedings by or against exe- 
cutors, administrators or guardians, in which judgments may be 
rendered for or against them, neither party shall be allowed to 
testify for or against the other, as to any transaction with, or 
statement by the testator, intestate or ward, unless called to tes- 
tify thereto by the opposite party, or required to testify thereto 
by the court." Code, Sec. 3813, d. 

It is clear, that a portion of the testimony above quoted was 
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of statements by and transactions with the intestate, that had a 
material influence in bringing about the verdict. It is clear also, 
that the witness was not required to testify thereto by the court. 
And how this requirement should be made in any case is not a 
settled matter of practice under the statute. It is said on behalf 
of the plaintiff, that " it would seem absurd to hold it is error in 
the court to permit what it has a right to compel." 

We do not understand the statute as contemplating that the 
court, whose simple province it is to poise the scales of justice 
between the parties, should become a partizan in the case, and 
require testimony to be adduced for or against either party, with- 
out some formal demand for it by the party. 

We see no objection to the^practice which we observe is grow- 
ing up in the Circuit courts, for the party wishing such testimony 
to maKe application for it, supported by affidavit as to its materi- 
ality in the cause. 

It is said in this case that the exception does not point out the 
particular portion of the testimony objected to, and that it is too 
general to require any notice. 

In support of this view the case of Mount Olivet Cemetery v 
Shubert, 2 Head. 117 is cited. In that case it was held that if 
a deposition contain matter that is relevant and competent and 
that which is incompetent, an objection to be available must be 
specifically made to such parts as are incompetent. A general 
objection to the reading of the deposition will not do. 

The defendant's exception to the testimony in this case is, as 
we have seen, in these words : " To all which testimony defend- 
ants excepted as being evidence concerning conversations and 
transactions between witness and the deceased. This is not 
a general exception in the sense of the decision referred to. 
The statement of the specific grounds of exception takes it out 
of that category. The court under such an exception should 
have excluded all that portion of it obnoxious to the specific ex- 
ception taken by defendant. There are others more relied upon, 
but this must reverse the judgment, and upon the other questions 
we express no opinion. 

Reverse the judgment and award a new trial. 
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A. J. POWELL V. W. J. WARREN. 



•f aclcsoB. IVoTember S« 19T6. 



Creditors of Husband. — ^Rights of Against Alimony. — Alimony cannot be 
awigned to the wife iiiK)n ip-anting her a divorce, so as to defeat the claims of 
the existing creditors of the husband at the time the wife's suit for divorce 
was commenced. 

Court of Equity. — Jurisdiction. — ^When real estate, subject to the debts 
of the husband, has been assigned to the divorced wife for alimony and she 
pat in possession thereof, a creditor who has recovered judgment against the 
husband and had execution returned nulla bona, may come into equity and 
have a decree for the sale of the land. 

Homestead. — The creditor in such case cannot reach the homestead or other 
property exempt from execution; his rights are only those he might have had 
against the proj[)erty in the hands of the husband before the decree for divorce. 



, FREEMAN, J., DELIVERED THE OPINION OF THE COURT. 

Complainant obtained two judgments on 6th of April, 1874, 
against George Warren, on notes given 6th of February, 1874 ; 
said judgments were before a justice of the peace. The notes 
were given for the amount of an account previously made by 
said Warren, for groceries sold and furnished to him. Execu- 
tions were issued and returned nulla bona on both judgments. 
George Warren had been the husband of Mrs. Mary Warren, the 
defendant. On the 10th of February, 1874, Mrs. Warren filed her 
petition in the Circuit Court of Hardeman county for a divorce, 
and on 23d of March after, obtained a decree of separation 
from her said husband, dissolving the bonds of matrimony. In 
that decree alimony was assigned, and among other things the 
house and lot on which she resided and now in controversy. 
Said decree recites that Warren had purchased the house and 
lot with means derived from his wife ; we may fairly assume with 
money so derived, as it is recited she had money, negroes and 
land amounting in all to some $15,000, at the time of marriage. 
This, however, is not very important. It is further recited that 
Warren had no other property and assets than those attached in 
that case. 

Complainant, after the return of the executions 7iulla hona^ 
filed this bill, alleging the above facts substantially, and that 
while Warren might have some money and notes, complainant 
could not find it out if he had; therefore, he alleged he had no 
other property out of which he can have his debts paid, except 
the property decreed defendant for her alimony, and further, that 
it is believed the land can be laid oft* into lots and enough sold 
to satisfy this debt without selling the improvements. The 
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prayer of the bill is to sell said property to pay the debt, and for 
general relief. 

A demurrrer was filed by defendant, 'which was overruled by 
the Chancellor, and appeal to this court. 

We have examined carefully the able and ingenious argument 
filed by counsel in support of the demurrer, but fail to find any- 
thing in it on which we can reverse the decree of the Chan- 
cellor. 

It has long been settled in this State, that alimony could not 
be assigned to the wife in such cases so as to defeat the claims 
of the existing creditors of the husband at the time of the com- 
mencement of the suit of the wife. See Allen, et al. v. McCul- 
lough, et al., 2 Heisk. 176; McGhee, et al. v. McGhee, 2 Sneed 
223, and other cases that might be cited. We deem this too 
well settled to require additional discussion. It is basec^ on 
sound principle as well as authority. 

The creditors could not be affected in any way by the decree 
in the divorce suit, not being parties thereto. The wife must 
necessarily take what she procures by that suit, subject to their 
prior claims. 

We think a bill might well be filed in a case like this to reach 
the property, encumbered as it was in the possession of the 
divorced wife, and decree vesting it in her as alimony. It is emi- 
nently proper that this encumbrance be out of the way be- 
fore a sale of the property, and probably for the interest of all 
parties, to prevent its being sacrificed by being sold thus encum- 
bered; as a matter of course, the creditor cannot reach the 
homestead or other property exempt from execution ; his rights 
are only those he might have had against the property in the 
hands of the husband before the decree for divorce. 

There is no other question necessary to be noticed in this case. 
We therefore affirm the decree of the Chancellor with costs, and 
remand the case for further proceedings. 



N. M. TREZEVANT v T. C. BETTIS, et al 



«Tac]£80xi» I>eoe]xi'be]* 0» 187C 



Lien. — ITow it may Bk Created. — Where a Hen is reserved on the face of a 
deed conveying a lot of land to secure a sura of money due to the vendor, the 
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lien is good as between the vendor and vendee and their representatives, al- 
though the money constituted no part of the consideration for the land, and 
the deed was not signed by the^ndee. f JU, t^ is 'L 

Estoppel. — The vendee, by Mcceptiug the deed, is estopped from disaffirm- 
ing the charge contained in the face of it. — [Ed. 

AuTnoRrriES Cited.— 3 Head, 328; 2 Swann, 648. ^ f-K^ ^3 2. 



FREEMAN, J., DEUVERED THE OPINION OP THE COURT. 

This bill is filed to enforce a lien reserved in a deed conveying 
a lot of land near the city of Memphis, to A. C. Bettis. It is 
filed against his widow, administratrix and heirs. The deed was 
made by complainant and Amanda Trezevant. The lien retained 
on the face of the deed was for payment of a $1200 note due 
N. M. Trezevant, was probably for borrowed money, but no part 
of the consideration for the land. It was not signed by the 
vendee. 

The only question in the case is, whether such a lien is bind- 
ing, creating a valid charge on the land as between the vendee, 
or rather, between the original parties or representatives. The 
Chancellor held it good, and we think correctly. The accept- 
ance of the deed by Bettis was an assent to the right reserved 
on its face, and he as well as his heirs is estopped from saying 
that he wUl take the benefit of the title and disaffirm the charge 
thus created by the terms of the contract. Such reservations of 
estates have been held good in 3 Head, 328 ; 2 Swann. 648. 

What might be the effect of this reservation as against credi- 
tors and purchasers under our registration laws may be a differ- 
ent question, but as to the parties to the instrument there can 
be no question of the validity and binding force of the lien thus 
reserved. 

The decree will be affirmed, the money must be paid in ninety 
days or the land sold for its payment ; and if any balance, then 
decree against the administratrix for it, to be levied of assets of 
the estate. Costs paid out of the fiind, and to be paid in cash 
at sale, not to affect the bar of equity of redemption. 



W. C. HOLT AND TIMOTHY BOWLING v. JOHN M^ 

STRAIN AND R. M. STRAIN. 



Jaekvoiiy IVoTember ItS^ 1876* 



Jonrr Suitsmss.— Bight of Substitcjtion. — Where a creditor has a Jud^irment 
against two Joint sureties, which is a lien upon the land of one of them, and 
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the other pays off the entire judgment, the latter surety is substituted to the 
rights of the creditor to enfore the said lien for one-half of said Judgment. — 

Oases Cited.— Bothick v. Williams, 7 Ileis, 307 ; Treading Cases in Eq. 160. 



m'fARLAND, J., DEUVERED THE OPINION OP THE COURT. 

At the January Term, 1871, of the Gibson county Circuit 
Court, M. E. Bowen and wife recovered a judgment against the 
complainant, Holt, and the defendant, J. M. Strain, as the sure- 
ties of one Hayne, the former guardian of Mrs. Bowen, for up- 
wards of $1,000, which was paid off by the complainant. Holt. 
He filed this bill against J. M. Strain for contribution, and also 
to reach a tract of land which said J. M. Strain conveyed to his 
son R. M. Strain, for satisfaction, it being alleged that the con- 
veyance was fraudulent. It was, however, subsequently admitted 
that the conveyance was free from fraud ; that it was executed 
at the time it bears date, in 1869, but not registered until 22d 
February, 1871, after the judgment of Bowen and wife, " and 
that said judgment was a lien on said land." 

The Chancellor rendered a decree in favor of the complain- 
ants against J. M. Strain, for one-half of said judgment and in- 
terest, but refused to hold the land conveyed to R. M. Strain 
liable, and dismissed the bill as to R. M. Strain. The complain- 
ant has appealed, and the question argued is, whether the com- 
plainant Holt, is entitled to be substituted to the lien of Bowen 
and wife, given by the statute on the lands of J. M. Strain, he, 
complainant, having paid off the judgment. That he would be 
entitled to be substituted to such lien on the property of his 
pffbcipal seems clear, and it is also settled by authority that the 
same rule applies as between sureties. See Bothick v. Williams, 7 
Heisk. 307, and authorities there cited, and Lead Cases in Eq., 
p. 160. This relief was not specially prayed for, but the bill 
states facts upon which the right to the relief arises and there is 
a prayer for general relief. 

The decree must therefore be reversed, and a decree rendered 
for the complainant with costs. 
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WITHERSPOON, et al. v. PORTER, et al 



JacksoBi, October 91» 187 6, 



Warranty. — ^Where title bond described the land in these words : " Known as 
Wolf Island tract, lying in the Tennessee river between Savannah and Crump's 
Ijanding, and containing 214 acres less tide washes. Held, to be no warranty 
that the island should contain 214 acres. 

Parol Evidence. — Parol evidence may be looked to, to determine whether a 
sale of land was intended to be by the acre or in gross. — [£d. 

7^-' 



FBEEMAN, J., DELIVERED THE OPINION OF THE COURT. 



. --;y 



This bill is filed to have an abatement of the purchase money^ 
on account of a deficiency of about 105 acres in a tract of land 
purchased by complainants, known as " Wolf Island." 

The island is situated in Tennessee river, and was supposed 
to contain 214 acres. Two other tracts. of land were sold at the 
same time by E. W. Porter to complainants, one supposed to 
contain 800 acres, and another 100 acres, situated on the main- 
land hard by the island tract. These three tracts were repre- 
sented to and supposed by the parties to contain the number of 
acres stated, in all amounting to 1,114 acres. The price agreed 
to be paid was $13,925, a part of which was paid in cash, and 
notes given for the balance. 

The bill charges, that Porter represented the island tract to 
contain 214 acres; that complainants were unacquainted with 
the land or nearly so, and that they relied on the representations 
of Porter; that they were induced to place confidence in Porter's 
statement by the endorsement of his high character, given by 
Mr. Walker, who was the agent for the lands, with whom they 
were well acquainted. 

They allege that they bought the land by the acre at $12.50, 
and not in gross ; and in a word, relied on the statements of 
Porter for a correct statement on this subject 

Porter died before the commencement of this suit. The bill 
is answered by his representatives, claiming, from information 
and belief, that the land was sold in gross and not by the acre. 

A title bond was given by Porter which has been lost, but is 
supplied by proof, and we take it correctly, especially as to the 
Wolf Island tract. The terms of this bond as to this tract are 
as follows, after stating the fact of the sale of the other tracts, 
its language is : " The first, known as the Wolf Island tract, 
lying in the Tennessee river between Savannah and Crump's 
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Landing, and containing 214 acres, less tide washes ; '' by which 
we take it, is meant less any loss from washing caused by the 
tides or currents of the river. The other two tracts are described 
as we have stated, with the addition as to the acres, ^^ more or 
less." 

From the face of the contract, it is clear there is no warranty 
or stipulation on the part of Porter, that the island should con- 
tain 214 acres. For the deficiency, whatever it might be, no 
action at law would lie as for breach of covenant. 

Such is the rule definitely laid down in the case of Allison v. 
AH' son, 1 Yerg. 16, and other cases in our State. The rule is thus 
stated in a dicta by judge Caruthers in Bently v. Miller, 6 Sneed 
674-5 ; " where the boundaries are given correctly in the con- 
tract of sale, and there is no stipulation as to quantity nor any 
fraud, it is a sale in gross, and no deduction in the price can be 
made for deficiency in quantity." The case standing on the title 
bond alone under this rule, the complainants would be repelled, 
for the land, being an island and so described, its boundaries 
were known to the parties, and there is clearly no stipulation or 
warranty that this " island-" shall contain the number of acres 
stated. 

But it is said by this court in the case of Barnes v. Gregory, 
1 Head, A. 237^ "This contract is silent as to whether the sale 
was by the acre or in gross, and we add that this bond only fails 
to show a sale by the acre from its face and has no guaranty as to 
quantity. This fact, says the court in the above case, may be made 
out by parol or extrinsic evidence, such evidence may be looked 
to, it is held, and that the uniform course of decision gave relief in 
such cases where there was a substantial deficiency ; that is, in 
cases where the sale was thus shown to have been by the acre, and 
even in cases of sales in gross where there was fraud or imposi- 
tion." Ihid. 

The same rule is held to apply in favor of the vendor where there 
is an excess, for which by mistake or fraud he has received no corn- 
pen sation, or has been deprived of the benefit of his contract by 
the acre. See Horn v. Denton, 2 Sneed, 125. 

The rule on this subject of abatement of the price in England 
in cases of failure of acreage is thus given in Leading Cases in 
Equity, Vol. 1,71. Where the vendor having a title to an estate, 
misrepresents the acreage, whether the estate be sold at so much 
per acre or not, the purchaser will be entitled to compensation for 
a deficiency. This rule is especially held to apply to cases like 
the present where a conveyance has not been made. It seems from 
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the authorities cited in support of this view, that it is a matter of 
course to grant the relief in a court of equity in England, unless 
the deficiency be trifling. Ihid. 

With these principles settled, we think the proof in this case 
shows, by a decided preponderance, that the sale was by the acre, 
and that Porter certainly represented the island to contain the 214 
acres, less tide washes. Even the testimony of Howrie, whose 
opinion was that it was a sale in gross, corroborates this view, for 
he says that Porter objected to guaranteeing the quantity of land 
in the island tract, subject as it was to be washed away by river 
currents. Therefore, the stipulation that loss from this influence 
was excepted in the title bond. The proof, however, shows that 
there has been no loss from this source, but on the contrary, a prob- 
able addition tb the soil of the island. 

We need not give details of the testimony on this question, suf- 
fice it to say that it is clearly shown by several witnesses that 
Porter stated he had sold the land at $12.50, and said that if there 
was the deficiency complained of he must make it good ; no doubt 
he would have done so had he lived. The fact that his own deed 
called for 214 acres and that the notes are taken for the precise 
sum, including the cash payment that results from multiplying 
1,114 acres by $12.50, the assumed price, all serve to lead to 
the same conclusion as asserted by the testimony to which we 
refer. 

With this view of the case we do not deem it necessary to dis- 
cuss other questions referred to by counsel, as they would not 
change the result. 

We therefore hold the complainants are entitled to an abate* 
ment for the 105 acres deficiency at the price agreed, $12.50, re- 
versing the decree of the Chancellor. 

The costs of this and court below will be paid by defendants. 



RICHARD FITZGERALD v. THE STATE OF TENNESSEE* 



JfacksoHy September Terai, ISTff. 



Dying Declaration.— When In-competent.— Because not the Whoub Cok- 
vgRSATioN. — ^Witness heard a conversation between deceased and others about 

2 
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tbe difficulty, but remembered only the ** substance of one expression.^^ Heldy 
error to allow him to detail the substance of one expression without giving the 
whole conversation. 

When the deceased, in answ^er to question asked him by witness, made a 
statement, '' and was about to say something more when witness stopped him." 
Heldy under the circumstances, it was error to let tbe statement made go to the 
jury. The declaration was fragmentary and too incomplete to be received as 
evidence. 

General Character of Deceased. — It is error to permit evidence to go to 
the jury as to the c^eneral cliaracter of the deceased tor piety ^ and that he is a 
member of the church. It is not warranted under the rule admitting evidence of 
the character of deceased for peaceableness, 

Self-Defence. — The court charged the jury, **if you find the defendant 
Bichard, upon learning that the deceased, together with Vinson, was comine 
toward liis mother's house, and that they were either armed or unarmed, and 
thereupon defendant armed himself witli a deadly weapon and advanced to- 
wards the deceased as ftir as his mother^s gate, and stationed himself there to 
await the coming of deceased with the view and intent of engaging in deadly 
combat with deceased, provided deceased should assault him with a deadly 
weapon ; and thereupon tlie deceased advanced near the gate and either did or 
did not assault the defendant, and thereupon the defendant shot and killed the 
deceased, he is guilty of murder. Held, this charge calculated to mislead the 
jury. 

The charge should have been " If the defendant advanced to the gate, deter- 
mined or intending not to fight unless for his defence and protection, and a 
violent and dangerous assault was made upon him, which threatened him with 
death or great bodily harm without his seeking or provoking it, and he killed 
his adversary to prevent his own death or save him from great bodily harm, it 
would be killing in self-defence. — [Ed. 



H. E. JACKSON, SPECIAL JUDGE, DELIVERED THE OPINION OF THE COURT. 

The plaintiff in error and Quitman Fitzgerald, were jointly 
indicted at the September term, 1874, of the Circuit Court of 
Henry county, for the murder of J. J. Jordan. At the same 
term of said court on the application of defendants, the venue 
was changed to Weakley county, and at the October term, 1874, 
of the Circuit Court of Weaklev county, they were tried. 

Quitman Fitzgerald being acquitted, and the plaintiff in error 
found guilty and convicted of murder in the second degree, and 
his term of imprisonment fixed at fifteen years. 

His motion for a new trial and in arrest of judgment having 
been overruled, he appealed to this court, and by his counsel 
has assigned various errors as grounds of reversal. 

Amongst others, it is insisted for the prisoner, that the court 
below erred in admitting the evidence of Dr. Porter, as to a cer- 
tain declaration made by Jordan after he was shot. Dr. Porter, 
after stating that Jordan said he would die, ^^ stated that he 
heard a conversation with Jordan and others about the difficulty, 
and that he remembered but one expression of Jordan's; that 
he remembered " the substance of that one eocpression.^'' The 
prisoner objected to the witness stating the substance of that one 
expression without giving the whole convei'sation ; the court 
overruled the objection, and the witness then stated that Jordan 
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said, ** he didn't expect any diflSculty." In this we think the 
conrt erred. The expression, too, was only part of what Jordan 
said ; the balance of the conversation in which the expression 
was used may have explained or qualified it. The substance of 
no one portion of the conversation, without giving the whole, 
would have been admissable even in a civil suit. 

Again, D. Landis was allowed, over the objection of the pris- 
oner, to state what Jordan said to him under the following cir- 
comstances. After stating that Jordan thought he would die, 
witness said : " I asked him what he went up to Fitzgerald's and 
raised a difficulty and got shot for; he said he didn't know what 
Dick, (plaintifi* in error), shot him for, and was about to say 
something more when I stopped him." It is manifest from this, 
statement, that the deceased had not, when stopped^ completed 
all that he intended saying in response to the question asked 
him by the witness. 

This declaration of the deceased under such circumstances 
must be considered fragmentary, and too incomplete to be re- 
ceived as evidence, under the rule laid down by the authorities, 1 
Greenleaf 's, 159, and Wharton's Am. Criminal Law, section 674,, 
etc., and in permitting it to go to the jury we think the court 
below erred. The objection to the dying declaration of the de- 
ceased as testified to by Josiah Davis, we consider well taken. 
That statement of the deceased was complete in itself, and there 
was nothing to show that any further or any other statement was 
either made or intended to be made by him, but it was not such 
a dying declaration as admissable under the rules of evidence. 

The statement that "he (the prisoner) was an innocent 
man; that he went there with no evil intentions^^^ tends in 
no way to identify the prisoner or connect him with the difficulty ; 
nor does it constitute a part of the res gestce of the shooting. 
His intentions may not have been evil, and yet his acts may 
have a contrary impression in the mind of the prisoner. He 
may himself have had no evil intentions, while those accom- 
panying him may have had. 

The fir«t clause of the sentence, that " he wa^ an innocent 
maUj^^ was not a question or matter of fact, for him to determine, 
and would be carrying the rule as to d3nng declarations too far to 
admit statements of this character. 

Again, the court, over the objection of the prisoner, permitted 
evidence to go to the jury as to the general character of the de- 
ceased for piety, and that he was a member of the church. This 
could hardly be warrantable under the rule admitting evidence 
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of the character of the deceased for peaceableness, and in admit* 
ting such evidence the Circuit Court erred. 

The material evidence in the case is in many respects very 
conflicting, and in view of the respective positions of the parties 
at the time of the diflSculty, and of the conflicting character of 
thc3 evidence for the State and for the prisoner, as to what oc- 
curred at the house of Emily Bronson on the preceding Thurs- 
day evening, and on the morning of the shooting. 

We are not satisfied with the correctness of the judge's in- 
struction to the jury upon the law of self-defence. The record 
discloses that there had been at the house of Emily Bronson on 
the Thursday evening before the shooting, an interview between 
the deceased and the two Vinson's on the one side and the pris- 
oner on the other, which was angry and denunciatory on the 
part of the former ; and that there was also proof tending to show 
that the prisoner, when he saw the same parties approaching his 
house on the following Saturday morning, expected or supposed 
that they were coming to attack or assault him ; that having 
armed himself with a shotgun and stationed himself at the gat«, 
where he remained until the deceased and one of the Vinson's 
came within speaking distance, when the prisoner ordered them 
to halt, but as to the number of times they were halted and the 
other facts connected with the shooting; the evidence for the 
State and the prisoner is so entirely conflicting, that we do not 
deem it proper to comment on it or express any opinion as to its 
relative weight. 

The circuit judge, after stating the general doctrine of the law 
of self-defence, proceeded to chirge the jury as follows, viz.: 
"Further, to justify the killing upon the ground of self-defence, 
it must appear that the defendant had no means of escaping 
from the assault of the deceased, and that is if he could have 
escaped without endangering the safety of his person. If the 
deceased assaulted the defendant with such violence, and in such 
a manner as to endanger the personal safety of the defendant by 
attempting to escape, then he might well slay his adversary — 
provided he had not by his own wrongful acts, brought the dan- 
ger upon himself, as before defined to you." 

The proviso to this instruction, as well as the qualifications 
annexed to the first part of the charge on self-defence, viz. : " un- 
less the proof shows that the danger of or to the defendant 
by which he was surrounded was brought on by his own wrongful 
acts," seem to mean, or at least leave it to the jury to infer, that 
the defendant's act in going to the gate with his gun was in and 
of itself so wrongful^ (without regard to his intention in so do- 
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ing) as to deprive him of the right to defend himself and repel a 
deadly assault. 

The court further charged the jury, that "if you find the de- 
fendant, Richard, upon learning that the deceased, together with 
Vinson, was coming towards his mother's house, and that they 
were either armed or unarmed ; and thereupon defendant armed 
himself with a deadly weapon, and advanced towards the de- 
ceased as far as his mother's gate, and stationed himself there to 
await the coming of deceased, with the view and intent of en- 
gaging in deadly combat with deceased, provided the deceased 
should assault him with a deadly weapon ; and thereupon th 
deceased advanced near the gate and either did or did not assault 
the defendant, and thereupon the defendant shot and killed the 
deceased, he is guilty of murder." 

This instruction ignores the fact that the defendant was upon 
his own premises, and in effect deprives him of the right to 
make prepamtion for his defence against an expected deadly 
personal assault, and to select upon what portion of his premises 
he will receive and repel mtch assault. The law certainly did 
not require him to retire from any part of the curtilage. If the 
defendant went to the gate with the purpose and intent of seek- 
ing and provoking a deadly contest, and he did provoke it 
and killed the deceased in such conflict, then he would certainly 
he guilty of murder. The object, purpose and intent with which 
he advanced to the gate was an important question of fact. But 
under the above instruction, although he had gone to the gate 
with the most pacific and lawful purpose, but yet resolved to de- 
fend himself if assaulted, or only resort to force to repel force, 
he would nevertheless be guilty of murder if he killed deceased 
in resisting a deadly personal assault. We cannot assent to this 
view of the law as applicable to the facts and circumstances of 
this case. We are of opinion that the proper instruction to have 
given on this branch of the charge was this : that if the defendant 
advanced to the gate, determined or intending not to tight unless 
for his defence and protection, and a violent and dangerous as- 
sault was made upon him, which threatened him with death or 
great bodily harm without his seeking or provoking it, and he 
killed his adversary to prevent his own death or save himself from 
great bodily harm, it would be a killing in self-defence. This 
was in substance, the charge of the circuit judge in the case ot 
Copeland v. The State, 7 Humph. 479. 

The first instruction asked for by defendant covered this propo- 
sition, and should have been given with the modification that the 
assault which threatened him with death or great bodily harm, 
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originated " without his seeking or provoking it." We have not 
noticed the other errors assigned and insisted upon in argument^ 
as we deem them not well taken. 

The judgment of the Circuit Court will be reversed and a new 
trial granted. 



WILLIE SCROGGINS v. ALEXANDER BARNES, et aL 



JaolceoiXy I>eoeiii.'l>er O* 1870. 



iLLEaiTiMACY. — Dbsck.vt. — When an illegltioiate woman dies seized of real 
estate, leaving no ohild, mother, or brother, but leaving a hu^tband and illegiti- 
mate sister. Heldy that the sister is not entitled to the estate as against the 
husband. — [Ed. 

Casks CrrED.— W^ebb v. Webb, 3 Head, 09; 1 Cold., 503; Code, Sec. 2423, 
3423 a. 



DEADBBICK, CH. J., DELIVERED THE OPINION OF THE COURT. 

The bill and amended bill show that complainant, a colored 
woman, and Harriet are sisters, both being illegitimate and bom 
of the same mother. 

Complainant alleges that her sister first married one Penny, 
and after his death married Walker, and died in August, 1869, 
leaving her husband surviving, but leaving no child, and no 
mother, nor brother, nor sister except herself ; and she files this 
bill te recover certain real estate which said Harriet owned at 
the time of her death, situated in the city of Memphis. 

The defendants demurred to the bill, the demurrer was sus- 
tained and the bill dismissed, and complainant has appealed to 
this court. 

The question presented upon the demurrer is, whether com- 
plainant, as sister of said Harriet, is entitled to the estate left by 
her, she having died leaving her husband surviving. 

And we are of opinion she is not. 

The case of Webb v. Webb, 3 Head, 69, was one of the death 
of an illegitimate in June, 1858, leaving no child but a widow 
and a mother and legitimate brothers. It was held that the rule 
governing the case was found in Code, section 2423, and after 
quoting the section, the court declares the course of descent to 
be under said section, first to the child or children of the illegiti- 
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mate, if aoy there be ; if none, then to the surviving husband or 
wife ; if there be no surviving husband or wife, then to the mother, 
and if no surviving mother, then to the brothers and sisters by 
the mother, or their descendants. 

In this case there was no child surviving, but the bill states 
that there was a husband surviving, and claims that complainant 
is entitled to the estate before him, or in exclusion of him under 
section 2423 a, act of 1866-7. 

That section provides, " where any woman shall die ntestate, 
having a natural born child or children, whether she also have a 
legitimate child or children, or otherwise, such natural born child 
or children shall take by the general rules of descent and distri- 
bution, equally with the other child or children, the estate real 
and personal of his, her and their mother; and should either of 
such children die intestate without child or children, his or her 
brothers and sisters shall in like manner take his or her estate." 

It had been held in 1 Gold. 563, that the illegitimate, though 
bom of the same mother, do not inherit equally with the legiti- 
mate, the estate of a deceased brother ; and while a legitimate 
brother or sister could inherit from an illegitimate brother or sis- 
ter bom of the same mother, an illegitimate brother or sister, 
though born of the same mother, could not inherit from a legiti- 
mate brother or sister. 

And for the purpose of enabling the children, legitimate and 
illegitimate born of the same mother, to take her estate equally^ 
and also to enable them to inherit equally as between themselves, 
the act of 1866-7, section 2433 a, was passed. But it was not 
intended by said act to change the course of descent prescribed 
in section 2423. 

The Chancellor's decree will be affirmed. 



JOHN ATWOOD v. BROWN & DILLON, AND CALDWELL 

& HAYS. 



JTackMOB, October 14« 1876. 



1. Moi«TGA(iE. — Desckiption OF pROPKRTY IN. — SUFFICIENT. — When. — A des- 
cription which will enable third persons to identify the property ia sufficient. 
The description in the deed was as follows : Seventeen head of liorsea, three 
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mules, eight waorons complete, six carts and horses complete, eighteen 
scrapers and attachments. Jleld^ suflicient. 

2. Parol Proof. — Admissablk. — Parol evidence is admissable to identify the 
property, which the mortgage itself indicates. 

3. Provisions ix Moutua<}k for FrriRK Advaxcf^s. — Provisions in a mort- 
gage for future advances, If free from fraud, is not objectionable.— -[Ed. 

Cases Tited.— Barker v. Wheeliss, 5 Hum., 329; liilliard on Mortgages, 
Vol. 2, 374, el nr'q,; Burrell on Assignment, 2(>2; Deerv v. McGavock, 1 Oold., 
265. 

\ 



M'FARLAND, J., DELIVERED THE OPINION OF THE COl'llT. 

This is au attachment bill, in which the complainant charges that 
the defendants, Brown & Dillon, are justly indebted to him in an 
amount stated, and that they are absconding and removing their 
property from the county privately, etc., upon which grounds an 
attachment against their property is prayed for. The bill further 
charges "that Geo. E. Glass as trustee, holds a mortgage or deed 
of trust on seventeen horses, three mules, eight wagons, carts, 
shovels, scrapers, spades and tools of various kinds, executed by 
Brown & Dillon to secure L. M. Caldwell and J. W. Hays for 
supplies, not to exceed $2,000, which w-as registered the 8th 
May, 1873. * * * He charges that said deed of trust is 
fraudulent and void in law and fact on its face ; and he charges 
that the debts it was intended to secure have been paid, and that 
it is void for insufficiency and uncertainty." The bill then fur- 
ther charges in substance, that in any event it wull not require all 
of said property to pay the debts secured by the deed of trust. 
He prays that the property be attached and the deed of trust set 
aside, or if not entitled to this relief, that he have the surplus 
after satisfying the trust debts. An attachment issued, specially 
directing the attachment of the trust property. The return of 
the sheriff shows that he attached property answering the gen- 
eral description of the trust property, and other property besides 
not designated in the deed of trust. There was judgment jpro 
cofifesso against Brown & Dillon, but Caldwell & Hays, and 
the trustee. Glass, answered, denying the fraud and showing the 
amount of the trui>t debt due. The cause was heard upon the 
bill,-judgment jf>?'0 confesso against Brown & Dillon, the answer 
of Caldwell & Hays, and Glass, and the deed of trust without 
other evidence. 

The Chancellor decreed that the deed of trust was valid, and 
that Caldwell & Hays were entitled to priority over all other 
creditors, " in the fund realized from the sale under said deed of 
trust by George E. Glass, trustee." 

The cause was referred to the clerk to report, " the amount of 
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money realized by Geo. E. Glass, trustee, from sale of property 
by him under said deed of trust.'' 

2. The amount of the indebtedness of Brown & Dillon to 
Caldwell & Hays. 

3. The amount of the indebtedness of Brown & Dillon to 
John Atwood, the complainant. 

4. The cash expenses of the trust. 

From this decree the complainant has appealed. 

The argument for reversal has been principally upon the 
ground that the deed of trust is void for uncertainty in the des- 
cription of the property conveyed. The description in the deed 
is as follows: "8i»venteen head of horses and three mules, eight 
wagons complete, six carts and harness complete, eighteen 
scrapers and attachments." There is nothing showing where the 
property was situated, or other reference going to identify it. 

Our first inclination was to hold this deed void for want of a 
suflScient descriptiou to identily it from other articles of a sim- 
ilar character that the makers of the deed may have owned. 
For if the makers of the deed at the time owned more than 
seventeen horses and more than three mules, it would be impos- 
sible to tell from the general description, without more, which 
particular seventeen horses or three mules passed by the convey- 
ance. But the authorities seem to establish a different conclu- 
sion and to allow parol testimony to aid the defective description. 
Very general descriptions have been held sufficient. In Barker 
V. Wheeliss, 5 Hum. 329, the description of the stock conveyed 
was " about twenty-five head of horses, six mules, one hundred 
and fifty head of sheep, forty head of cattle, including oxen 
and two hundred head of hogs." Four of the horses claimed 
to have been conveyed in this deed having been converted by 
the defendant, an action of trover was brought and proof 
was offered on the trial to show that the maker of the deed 
had at the time but seventeen horses, and that the four in 
dispute were part of them. The circuit judge rejected the testi- 
mony, but this court reversed his ruling. Judge Turley saying, 
^^ the design obviously was to convey all the horses he had, and 
parol proof must always become necessary in such cases and to 
refuse it must invariably defeat sales of personal property 
of this kind when it is not delivered at the time of the sale, as it 
will be foiind impracticable to give such description of it as to 
obviate the necessity of introducing parol proof to show that the 
property sued for is the same thus conveyed." 

The difficulty that would arise in a case where the deed con- 
veys a number of horses without describing them so as to iden- 
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tify them from his other horses^ might also arise, even though 
they be described by their color or such other description as they 
are susceptible of, for it might even then happen that the bar- 
gainor owned other horses of like description, and parol proof 
would be necessary in either case. 

The authorities as quoted in Hilliard on Mortgages, Vol. 2, p. 
374, et seq.y and Burrel on Assignments, p. 262, show that the 
tendency of the decisions has been to uphold such conveyances. 

It is said ^' any description which will enable third persons to 
identify the property, aided by inquiries which the mortgage it- 
self indicates, will be sufficient.'' 

In one case it was held that a mortgage of a specific number 
of articles of a particular kind in a house in which are other 
like articles of the mortgagor, gives to the mortgagee the right 
of selection." 

In another case it was held that if a mortgagor had a less 
number of articles than the number conveyed, that the convey- 
ance would pass all he had ; if he had a greater number then it 
would be void for uncertainty. 

In the present case there is no issue of fact as to whether 
Brown & l)illon owned at the time other property of the descrip- 
tion conveyed ; whether he had more than seventeen horses or 
three mules, or more than the number of other articles conveyed. 
The return of the officer on the attachment is no evidence of 
what property w^as owned by said parties at the date of the 
deed of trust ;^^ nor is it averred that the property in contro- 
versy was not, in fact, the property conveyed. There is no 
proof on the subject. We infer from the decree that there has 
been a sale by the trustee. The decree of the Chancellor is in 
general terms that the deed of trust gave to Caldwell & Hays a 
lien on the fund realized by Glass from a sale of the property 
under the deed, whether he has sold the same or different prop- 
erty has not been shown. There is at least no error on the face 
of the decree, unless we hold as argued, that the deed is void on 
its face. But we hold that it is not While it may be looked to 
as evidence of fraud, yet parol proof may be heard to show that 
the property in controversy was the property conveyed as in the 
case 6f Barker v. Wheeliss. 

We think theie is no fraud in this deed, and the provision for 
future advances was not objectionable, if free from fraud. See 
Deery v. McGavock, 1 Cold. 265. 

Affirm the decree with costs and remand the cause to be pi-o- 
ceeded with. 
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THE STATE v. L. B. WILLIAMS. 



JTAcksoB, October 9S, 1S7«« 



Chancery Jurisdiction. — Fraudulent Conveyance. — Kxisting Judgment- 
— Discharge in Bankruptcy. — 1. The provisions of the Bankrupt Act, which 
vest in the assignee, for the benefit of creditors, all the property and ri|^hta of 
the bankrupt, including proi)erty previously conveyed in fraiud of creditors, 
mean only by the latter the right to sue for and recover property thus fraudu- 
lently conveyed ; and the title to such property does not absolutely pass to the as- 
sign^ until suit is successfully prosecuted for the purpose of setting aside the 
conveyance. This right is given the assignee for the benefit of those creditors 
only who prove their claims and acquire a right to a distribution, but such 
right is not given the assignee exclusive of all others unless he assert his 
claim. 

2. Hence, where the ast<lgnee has not sued for and recovered the property, 
a creditor whose debt is not discharged and who had a valid Judgment existing 
at the date of the discharge in bankruptcy, may maintain a bill to set aside a 
fraudulent conveyance executed by the bankrupt. 

3. The facts being conceded, theconveyance being void as to the complainant, 
and the property itself being the subject of the litigation, neither the bankrupt 
nor the fraudulent vendee can complain, \xa the proi)erty is gone from the for- 
mer, an(i cannot be a second time recovered from the latter. 



M'FAULAXD, J., DELIVERED THE OPINION OF THE COURT. 

The State obtained judgment against T. W. Byrd and others, 
on the 17th of May, 1873, in the Circuit Court of Hardin 
county, for upwards of $8^000, said Byrd and others being the 
sureties of E. J. McGee, revenue collector for the years 1866 
and 1867 for said county,, the judgment being for the balance of 
revenue due the State. An execution was issued on this judg- 
ment and was returned nulla bona. The present bill was filed 
the 3d March, 1876, for the purpose, among other things, of set- 
ting aside a conveyance of certain lands alleged to have been 
made by said Byrd to his son-in-law, W. D. Read, on the 29th 
October, 1869, it being charged in the bill that said conveyance 
was made for the purpose of hindering and delaying creditors. 
In addition to the above allegations, the bill further charges, that 
the suit in which the State recovered the aforesaid judgment was 
commenced on the 2yth day of June, 1870, and that said defend- 
ant, Byrd, appeared and pleaded to the action ; while this action 
was pending on the 22d December, 1871, said Byrd filed his pe- 
tition in bankruptcy in the U. S. Court ; on the 8th of January, 
1872, he was adjudged a bankrupt, and on the 15th of April 
thereafter was duly discharged. That in his schedule of assets 
he reported no real estate, and nothing in fact but a few articles 
of personal property, which were allowed him as exemption. 
The only liability reported of any consequence, was the aforesaid 
liability to the State. As before stated, after this discharge was 
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obtained, on the 17th May, 1873, the cause of the State was tried 
and judgment rendered as before stated. 

A demurrer filed by Byrd and Read was sustained, upon the 
ground that the Chancery Court had no jurisdiction to grant the 
relief prayed for, the facts stated in relation to the bankrupt 
proceedings forming an insuperable obstacle. 

We think this precise question has not been decided by this 
Court. We have several times held that the State courts have 
no jurisdiction to set aside a discharge granted by the U. S. 
Court in bankrupt proceedings, upon the ground that the dis- 
charge was obtained by fraud. 

The court has also held, that pending a bankrupt proceeding 
a creditor cannot disregard such proceeding and proceed in the 
State court to collect his debt by setting aside a fraudulent con- 
veyance. That he must seek his remedy in the bankrupt court. 
Alsabrooks v. Gates, et al. 5 Heisk. 

In the case of Hautrik et al. v. Bragg, et al., MSS., the complain- 
ants had a bill pending to reach certain properties of the debtors, 
to satisfy their debt, and for this jmrpose to set aside a decree of 
court which it was alleged was obtained by fraud, and by which 
the title to the debtor's property was vested in his children. 
Pending this bill the debtor filed his petition in bankruptcy ; the 
complainants appeared, proved their claim and resisted the dis- 
charge, upon the ground of this fraudulent disposition of the 
debtor's property; but the question was decided against them by 
the bankrupt court, and this court held that they were thereby 
concluded and could not afterwards successfully prosecute their 
cause in the State court. 

This holding was manifestly inevitable, upon the ground that the 
question was res adjudicata, and because the complainants were 
no longer creditors, their debts being discharged by the bankrupt 
proceeding. 

But in the present case it is manifest that the State has a 
valid judgment against the defendant, Byrd, which is not aflfected 
by the bankrupt proceedings so far as the right is concerned to 
collect the same out of any property or rights the said defendant 
now has or may acquire, subject to execution or legal process, 
although the claim was in existence at the date of the bankrupt 
proceedings; yet as the judgment is of a date more than a 
year subsequent to the defendant's discharge, we must take it 
that the defendant waived his discharge by failing to plead it, 
or that the court determined that the liability was one of that 
class not discharged by the bankrupt proceeding. The judgment 
is beyond doubt valid; and being founded upon a claim in exist- 
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ence at the commencement of the bankrupt proceedings, it must 
be held to stand upon the footing of a debt not dischargable in 
bankruptcy. 

How then can the complainant proceed to the collection of 
this judgment? Leaving out of view the bankrupt proceed- 
ings and taking the bill as true, the case is clear, the convey- 
ance being in fraud of complainant's claim then in existence. 

Do the bankrupt proceedings form an insuperable obstacle ? 
By the provisions of the bankrupt act, the property and rights of 
the bankrupt pass to and vest in the assignee for the benefit of 
creditors, and this includes property previously conveyed in fraud 
of creditors ; but this latter must mean only the right to sue for 
and recover property thus fraudulently conveyed ; by such con- 
veyance the title to the property passses to the fraudulent 
vendee, where it remains until set aside at the suit of creditors, 
or the assignee sueing for the benefit of creditors, so that the 
title to the property does not absolutely pass to the assignee until 
a suit successfully prosecuted for the purpose of -setting aside the 
conveyance. 

The assignee then has the right to sue for and recover the 
property thus fraudulently conveyed for the benefit of all credi- 
tors who prove their claims. It is ^perhaps very clear that a 
creditor who has thu^ proved his debt and who thus acquires a 
right to share in the distribution, must prosecute his right to 
reach the bankrupt's assets through the assignee. His right is 
to share with the other creditors in the distribution of the bank- 
rupt's assets, and for this purpose it is the duty of the assignee to 
sue for and recover all property and assets in his reach ; but 
beyond this, a creditor standing in this attitude cannot go ; his 
debt against the bankrupt is discharged, leaving him only the 
right to procure through the assignee his pro rata of all the 
assets. So that a creditor, standing in this attitude when he 
attempts to disregard the bankrupt proceedings and institute an 
independent proceeding, is met at once with the objection that he 
has no claim upon which to proceed against the bankrupt, his debt 
is discharged, and he cannot withdraw* assets from the jurisdic- 
tion of the bankrupt court and appropriate them exclusively to 
his own debt. But a creditor who has obtained a valid judgment 
subsequent to the bankrupt's discharge upon a pre-existing claim, 
does not stand in this attitude. He has a valid footing upon 
which to proceed against any property rightfully subject to his 
debt. He might have sought his share, of the assets in bank- 
ruptcy, in which event he would have to seek his right through 
the assignee ; but after having received his share he is not like 
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other creditors, at the end of bis row ; he still has a valid judg- 
ment not discharged, and to have satisfaction of this judgment 
he may still proceed against property which by law is liable. 
Why shall he not proceed against the property conveyed in fraud 
of creditors ? The answer is, that this property or right is given 
to the assignee for the benefit of those creditors who proved their 
claims and acquired a right to a distribution. But is this right 
given to assignees exclusive of all others ? We may concede 
that if the assignee assert his claim that it would be superior to 
the right now asserted by complainant, but it is not exclusive. 
Suppose the assignee had sued for and recovered the property 
now in controversy, and out of the proceeds paid all the debt^ 
proven, leaving a surplus, as according to the facts in the bill 
alleged would have been the result, might not the complainant 
have reached this surplus ; if not where would the surplus go ? We 
think the complainant might reach it. How ? Not through the 
assignee, for the claim was not proven in the bankrupt court and 
no right of participation acquired. 

But tbe assignee has not sued for and recovered the property, 
as often happens, not being willing to risk the costs of a suit, 
the claim was not prosecuted ; shall a creditor whose debt is not 
discharged, and who has a valid judgment lose his right, which 
as we have said is an independent right ? 

The bankrupt cannot object to the recovery sought in the pres- 
ent bill ; the judgment against him is valid. The property is 
gone from him in any event. How is it with the fraudulent 
vendee, how can he complain ? The facts conceded, the convey- 
ance is void as to creditors, and the complainant is a creditor ; 
but says the fraudulent vendee, the assignee in bankruptcy has 
the better right to recover this property. Suppose he has, he 
has never asserted the right But suppose he may yet do so ? Is 
this any objection to the complainant's right to do so ? In short, 
the complainant is a creditor, and upon the facts stated, this 
conveyance as to him is void. 

If the assignee should hereafter set up his claim, it might be 
only to recover the property or its proceeds, from the complainant. 
The fraudulent vendee is in no danger of suffering two recoveries, 
as the property itself is the subject of the litigation, and when once 
recovered from him cannot be recovered again. The bankrupt 
proceedings being at least for the present at an end, it cannot be 
said that the property in controversy is in the custody or control 
of the bankrupt court. The court of one government cannot 
interfere with property in the actual control or jurisdiction of the 
other. Besides, w^e think under the bankrupt act, the time in 
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which the assignee may sue for this property has expired, but 
even if this be not so^ the bill can be maintained. 

The decree will be reversed, the demurrer overruled and the 
cause remanded, the defendant paying the costs of this court 



Freeman J., concurs upon the ground that the assignee's right to 
sue is bailed by the bankrupt act. 



. S. MOSES, Administrator, etc., v. MARCRIEF. 



•laclcsoa, December •, 1874I. 



1. Attorney. — Authority of. — His Duty to Client, — ^An attorney is notau- 
thorized to receive anything but money for his client; and any agreement he 
may make with his defendant otherwise, is a breach of duty, and not binding 
on his client. 

2. Services of Wife. — Not Basis op Consideration. — A husband being en- 
titled to the services of his wife, it is no basis for condsideration upon which to 
support a contract, and all remuneration for such services by the husband, 
must be considered as a gift, and void as to creditors unless registered accord- 
ing to law. 

3. Voluntary Conveyance to Wife. — ^Void. — ^When. — A voluntary convey- 
ance to a wife is prima facia void as to creditors exiscent at the time, unless it 
be shown that ample means for the_ payment of such debt wasr etained by the 
husband. — [Ed. 

Cases Ctted.— Dillard v. Dillard, 3 Hum. 41 ; 4 Sneed 124; 9 Hum. 665. 



FREEMAN, J., DELIVERED THE OPINION OF THE COURT. 

This bill is filed to subject a tract of land conveyed to the 
wife of Marcrief to the payment of a judgment obtained by 
complainant against her husband. The judgment was had Sep- 
tember 30th, 1867; the deed was made 29th* January, 1868. 

Only two questions are now before us on the appeal as pres- 
ented in the record. 

First, as to whether the judgment had been paid. Sex3ond, as 
to whether the conveyance is void as to creditors of the husband, 
as being fraudulent in law if not in fact. 

As to the first question, there is no payment shown which can 
bind the complainant. John Hallum was the attorney who ob- 
tained the judgment and filed this bill. He owed other parties, 
represented by one Only as attorney. Only was the attorney of 
defendant in this case; Only was furnished the money to pay 
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this debt by defendant. He agreed to a settlement with Hallum, 
by which the judgment was to be satisfied and this bill dismissed, 
each party paying half the costs. 

That agreement was, however, that Hallum was to pay the 
debt he owed Only for parties represented by him, by allowing 
Only to retain the money of defendant; thus receiving payment 
of complainant's debt by paying his own debt, and he becoming 
paymaster to his client. 

We need but say, that the attorney, Hallum, was not author- 
ized to make this arrangement or to receive anything but money 
for his client. It was a breach of his duty to make such an 
agreement, and not binding on his client. Only was equally 
guilty, perhaps, of breach of his duty in receiving or retaining 
the money of his client in payment of claims on Hallum, and 
would probably be responsible to Marcrief for the money so ob- 
tained. 

As to the second question. The facts are found mainly in the 
answer of Mrs. Mancrief, for its solution. It is claimed by rhe 
that her husband, some time previous to the conveyance, had been 
jailor of Shelby county. That she did service claimed to have 
been beyond the usual duties of a wife, in cooking for the pris- 
oners under charge of the husband. That in consideration of 
these services the husband promised, out of the proceeds of their 
joint labor, to buy a homestead to be settled on her as her separate 
estate, for her use and for her family. That as the warrants from 
the State and county were received they tvere sold to the amount 
of about $1800, and these proceeds given to her for the above 
purpose, while it is said he had no creditors to complain of it. 
Afterwards, this money or part of it was invested in a note, and 
balance loaned out. These notes, the one bought and the one for 
loaned money, are claimed to have been invested in the land in 
controversy. 

On these facts, is complainant entitled to subject the land to 
payment of his debt As to the assumed gift of proceeds of 
warrants, this must be held to amount to nothing. It was 
void as to creditors for want of registration. Section 1760 of the 
Code, declaring all conveyances of goods and chattels not made 
on valuable consideration, ^' shall be taken as fraudulent, unless 
the same be by will duly proved and recorded, unless possession 
remain with the donee,*^ that is, void as to creditors of the donor. 
Dillard v. Dillard, 3 Hum. 41. 

This assumed transfer is not supported by valuable considera- 
tion, but must be treated as a pure agreement for a gift not perfect- 
ed by delivery, the services of the wife being but what the hus- 
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band was entitled to, therefore no basis for cousideratton to sup- 
port a contract In fact, it is substantially treated as a gift in f;he 
answer, as it certainly was. 

This being so, the only question is, as to whether the "Tohiutaiy 
gift IB good as against creditors under the fact stated. It must be 
treated as assuming legal form for validity only at date of cmrvey- 
ance. The judgment was obtained on 30tb of September, 1&67, 
the deed made 29th January, 1868. We need but state without 
argument, the long settled rule in this State, that a Toluntary con- 
veyance is prima faciei void as to creditors existent at the 
time. To rebut this presumption, it must be shown that ample 
means for the payment of existent debts were retained by the 
husband independent of the provision made for the wife. 4 Sneed, 
124 ; 9 Hum. 565. 

There is no evidence in this case to rebut this pTesumption ; 

nothing to show that any property whatever was retained to meet 

existing liabilties. On the contrary, the sheriff nulla bona on 

the execution issued before the filing of this bill would be prima 

fade evidence against the existence of such facts. 

As to the argument based on the idea that the money in this 
case was originally derived from official salary could not have 
been subjected to execution, attachment or garnishment, yife need 
hot say, the principle has no application to this case. This is 
not an application by any one of these modes to subject such 
salaiy to debt. It has gone into the hands of the husband, been 
collected by him and stands as any other property or fiind in his 

hitnds, governed by the same rules. 

On the whole case, we reverse the decree of the Chanoellor 
aod hold the land subject to payment of the debt of complainant. 
It will be sold by the clerk of this court, if debt is not paid in 
ninety days from adjournment But as there is no prayer £»r 
sale without redemption it must be sold on usual terms of cash, 
subject to redemption. Costs to be paid out of proceeds of sale. 



THE STATE «. BROWN. 



«Vacksos, Noreaaber^ ISTC 



JaMjLciafr, A DoQ the Stjbjict oT.-r-Under the statute of interpretatloii.««v- 
tion 61. Cedi'Of l>9nQeaBee, a dog is personal property, and therefom. If or UQT 
value, is the aubject of larceny.— i^ditor Law and Equity BepwUir. 
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SNEED, J., DELIVERED THE OPINION OF THE COCRT. 

The defendant was indicted in the Criminal Court of Shelby 
county, for stealing a dog of the value of ten dollars. The court 
being of opinion that the dog is not the subject of larceny, on 
motion, quashed the indictment, and the State appealed. 

Abstract of Opinion. — This ruling was but a reiteration of 
the immemorial doctrine of the common law upon this subject. 
4 Bl. Com., 190; Hale's P. C, 512; 1 Bish. Cr. L., section 787; 
7 Coke, 18a.; Findlay v. Beer, 8 S. & R., 571; 4 B., 236; 12 
H., 8-3 ; 18 H., 8-2. And such must be accepted as the law at 
this day, unless it has been abrogated by statute. 

The definition of larceny at common law and under our statute 
is the same : ^^ The felonious taking and carrying away the per- 
sonal goods of another," 4 Bl., section 230, Code Tenn., 4677. 
The old doctrine of the common law was abrogated by the stat* 
ute, 10 Geo. III., ch. IS, which made the stealing of dogs pun- 
ishable. While the old doctrine prevailed, the common law fur- 
nished the general examples of such goods, chattels, or property 
as constituted the subject of larceny, and from this category the 
animal in question was excluded. It would seem difficult to give a 
sound reason for the old doctrine, in view of the concession that the 
dog is property, and of the indisputable fact that they are some- 
times esteemed of great value. 

But, as we have said, the ancient law still prevails here, unless 
the statute has changed it The terms, personal goods and per- 
sonal property, are convertible, and in their general sense mean 
the same thing. The words ** personal property " by our statute 
of interpretation mean ^^ goods and chattels." The dog is per- 
sonal property, and, if of any value, is under our statute the sub- 
ject of larceny. 

The Supreme Court of Alabama, in Ward v. The State, 48 Ala^ 
161, has decided thatt the dog i< not the subject of larceny, but 
we suppose they had no statutory definition of ^^ personal 
goods " or " personal property.'* 

In the case of the People v. Campbell, 4 Parker's N. Y. Or. 
Ri'p., 386, it was held that a dog, though property, to enable the 
owner to maintain an action of trespass for an unlawful taking, 
was not the subject of larceny at the common law, but under the 
provisions of the statue declaring all personal property the subject 
of larceny, an indiotment for stealing a dog may be sttstained. 
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The solution of the question in this State also depends upon 
the statutory definition of " personal property " and " personal 
goods " as used in our Criminal Code. A dog^ if he have an owner^ 
is personal property, and, if of any value, is the subject of lar- 
ceny. 

Reverse the judgment and remand the cause for trial. 



Deaderick, Freeman and Tumey JJ., concurred ; McFarland, 
J., dissented 



(&mtn\ ftgai Informatiim. 



BOOK NOTICES. 

Removal of Causes From State 
TO Federal Courts.— Second and re- 
vised editioD. By John F. Dillon, 
Circuit Judge, etc. When we con- 
sider, as in the language of the 
learned author, that " the small tide 
of litigation that formerly flowed in 
Federal channels has swollen into 
a mighty stream,*' the hard- worked 
lawyer will readily appreciate the 
benefits of the foregoing treatise. 
It gathers in one short, comprehen- 
sive view the whole subject of the 
removal of causes from State to 
Federal Courts, and gives to cLe 
practitioner an invaluable manual. 
In addition to the text, there is an 
appendix of useful forms. The 
subject is handled with the usual ' 
perspicuity and vigor that charac- 
terizes everything from the pen of 
Judge Dillon ; and the bar, which 
already owes him such a debt of 
gratitude, are placed under further 
obligations by this able work. Its 
general typographical style and 
finish refiect credit upon the pub- 
lishers. I 



The Notaries* and Commission- 
ers' Hand-Book. — Containing full 
instructions as to the Appointment, 
Rights and Duties under Federal 
and New York Laws, together with 
the necessary Forms, Fees Allowed, 
etc Also PracticaJ Suggestions 



and References. Compiled by a 
member of the New York Bar. 
New York: Baker, Voorhis A Co., 
1877, pp. 56. 

This is a convenient, handy vol- 
ume for Notaries and Commission- 
ers of Deeds, and one which they 
will find it useful to consult. It 
contains, in a brief compass, practi- 
cal information as to the discharge of 
all those duties which devolve upon 
the officers named. We are inclined 
to think that the compiler has over 
stated, on page 15, the etfect of the 
decision in Commercial Bank of 
Kentucky «. Vamum, 49 N. Y. 
369, as to the presentment of bills 
and notes by notaries' clerks. That 
decision applies only to foreign • 
bills, — The Albany Law ^'ournaL 

VALUABLE LAW TRACTS, 

DILLOX OS MUNICIPAL BONDR. A 
complete expositioh of the Law govern- 
In ^ the Negotiable Bonds Issued by Citiea, 
Towns. Counties, and Townships, in Aid of 
Railroadti an<) other Public Rnterprises. By 
John F. Dillon, LL D., Judge of the Eightn 
Federal Circuit, Author of »'Xaw of Munici- 
pal Corporations," etc. This Essay ot sixty- 
eight pages was originally published in the 
Southern Law Review for October, 1876, and 
brinn the decisions bearing on this compli- 
cated subject down to that time. Price per 
single copy, in paper. Seventy -Fivi Cents; 
in Cloth, One Dollar. 

REMOVAL OF CAUSES FROM STATE TO 
Federal Courts. Second edition, Svo. 
pp. lai. A complete exposition of the Law 
goTemlng this snbject. with forms. By John 
F. Dillon, LL.D., Ju^ge of the Eighth Fed- 
eral Circuit This edition, about three timet 
the former sfzc, brings the decisions of State 
and Federal Cenrts down to March ist, 1876. 
341 cases are cited. Paper, One DoLi.aB 
cloth. One Dollar and Fifty Cents, 

♦♦•The above pamphlets gent bv mail, post, 
paid, on receipt of price, but not otherwisa. 
Address, 

THE CENTRAL LAW JOURNAX^ 
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DECISIONS OF THE SUPREME COURT, 



DIGESTED AND PUBLISHED BY 



J-BI5.E B-A.2CTEI2,. 



Vol. I. NASHVILLE, TENN., JULY, 1877. No. 3. 

THE STATE, ex rel, P. C. BETHEL v. THE CITY OF 
MEMPHIS, AND THE GENERAL COUNCIL OF SAID 
CITY. 



•facluon, l>eceiii1»er ft^ 187II. 



Mandamus. — Contempt. — While implicit obedience to a writ of mandamus 
is required and no evasion is allowed, a strict and literal compliance is not re- 
quired. As where a change has been made in the law requiring the perform- 
ance of the particular act which has been commanded by mandamus, and the 
officers to whom the writ is directed, acting in good faith according to his best 
Judgment as to the effect of such change in his legal liability refuses further 
obedience he shall not be punished for contempt, althous:h mistaken in his 
judgment; and where a party refusing to obey shows that he Is willing to com- 
ply with the mandate of the court he will not be punished, but will still be 
compelled to do the act required by the writ. An alias mandamus is the proper 
remedy to compel obedience where the first order has not fully been complied 
with. 

Cases CiTED.^Extraordinary Legal Remedies 548; High on Ex. Rem., Sec. 
&56. 
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M'FARLAND, J., DELIVERED THE OPINION OF THE COURT. 

This is a motion to strike out tlie return of the defendants to 
a peremptory writ of mandamus issued from this court, and to 
attack the City Council for contempt in disobeying the process. 
Strictly speaking, there can be no such as a return to the per- 
emptory writ of mandamus ; from its very nature it requires 
implicit obedience, and only a certificate of obedience and of 
what has been done in its execution are allowed. High on 
Extraordinary Legal Remedies, section 5 18. The process must 
be obeyed ; if disobeyed, further steps may be taken to compel 
obedience, and besides, the parties disobeying, may be punished 
for contempt. 

The peremptory writ in this case commanded the City Coun- 
cil of Memphis to assess, and levy and provide for the collection 
ot a special tax in addition to all other taxes allowed by law to 
be collected for the year 1875, upon all taxable property in the 
city of Memphis in the lawful money of the United States, suffi- 
cient in amount, after making due allowances for errors and in- 
solvencies, to pay the relative debt, principal, interest and costs, 
and as fast as collected to pay the same over to the relator or his 
attorney. 

The City Council say they hjive obeyed the mandate. They 
exhibit a copy of an ordinance passed the 27th December, 1875, 
entitled " an ordinance levying sundry mandamus tax," which 
ordains that a special tax of iifty cents on the $100 worth of 
taxable property, be levied for the purpose of paying to the per- 
sons named in the within lists, the amounts set opposite their 
names upon presentation of the claims upon which their man- 
damus proceedings were based, the money to be paid over as 
fast as collected ; when collections are not sufficient to pay all a 
pro rata to be paid to each. Then follows a list of persons hav- 
ing claims with the amounts of their claims, among which is the 
relator. 

In explanation it is said mandamus proceedings had been had 
in all these cases, some from this and some from other courts. 
And instead of levying a separate special tax to pay the claim, the 
Council undertook to comply with the several mandatos by levy- 
ing one special tax sufficient to pay them all ; it is shown the 
amount of this assessment upon the taxable property in the city 
w^ould be sufficient, aside from errors and insolvencies. 

The defendants further certify that part of this tax they have 
caused to be collected and paid over, the relator. Bethel, receiv- 
ing $1,232, or 28 per cent, of his claim ; other of the parties 
named had been paid in full. The manner in which some were 



THE TENNESSEE LEGAL REPORTER. 75 

paid in full was that by an act passed the 23d Marcfa^ 1875, a 
part of the city charter, it is provided that all taxes falling due 
after the 1st of January, 1875, shall be payable in current funds 
or in past due indebtedness of the city for the current year, in 
kind or such as the tax for which it is received might be applied 
after collection." In accordance with this they passed an ordi- 
nance, which in substance authorized the collector to receive in 
payment of this special tax any of the claims it was levied to 
pay, and by assigning their claims or portions of them to the 
tax-payers, some of the parties named have received their debts 
in full while others received only 28 per cent., being their pro 
rata of the money actually collected. They say they have used 
all the means in their power to collect the money; that the* 
realty upon which the tax was levied and remains unpaid has 
been duly reported and condemned to be sold, but no money was- 
realized, it had to be bid in for the taxes; that they will proceed 
as fast as the remedies afforded by law will allow to collect and 
pay over the money. They further say that the tax-collector of 
the city, an independent officer elected by the people, has been 
advised that said tax was not laid upon merchants' capital, and 
has accordingly failed to collect the same ; and defendants sub- 
mit to the court whether said tax was properly leviable upon said 
merchants' capital, and aver their readiness at all times to perform 
the orders of the court. 

The first question is whether the defendants have been guilty 
of contempt in refusing to obey the mandate of the court. While 
implicit obedience to the writ is required and no evasion is al- 
lowed, a strict and literal compliance is not required. As where 
a change has been made in the law requiring the performance of 
the particular act which has been commanded by mandamus, and 
the officers to whom the writ is directed, acting in good faith ac- 
cording to his best judgment as to the efiect of such change in 
his legal liability, refuges further obedience, he shall not be pun- 
ished for contempt, although mistaken in his judgment; and 
where a party refusing to obey, shows that he is willing to com- 
ply with the mandate of the court he will not be {)unished, but 
will still be compelled to do the act required by the writ High 
on Ex. Rem., section 556. 

It is argued that the City Council acted in contempt of the 
process of the court in not levying a special tax to pay the rela- 
tor's debt separate from the others. We do not decide what their 
duty in this respect was; we think it manifest that they acted 
in good faith and according to their best judgment in making one 
levy to cover all the cases where they were ordered by madamus 
to levy a tax. 
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There is much to justify their course ; a separate special tax 
in each case to he collected and kept separate from the others 
would have been in a great degree impracticable, considering the 
number of cases and the various amounts involved. 

At any rate we see no reason for believing that the defendants 
in this acted in contempt of the process of the court, even if they 
were mistaken in their duty. 

2. It is urged that they are in contempt for allowing part of 
the taxes to be paid in the claims and parts of claims which the 
taxes were levied to pay. They had for this the authority of 
the charter. The mandate of this court did not necessarily ex- 
clude the idea that this course might be taken. 

The same advantage was given to all alike. By the order of 
this court the tax was to be collected in lawful money and paid 
over to the relator, but an order to allow the tax to be paid in the 
claim or claims could not injure anyone. It may have resulted 
in some of the parties realizing their debts before others by tak- 
ing advantage of this provision, but all were at equal liberty to 
do so ; at any rate, if it be conceded that this was wrong, we 
think at most it was but an error of judgment and not an act of 
contempt. 

3. It is next insisted that defendants are in contempt for fail- 
ing to collect the tax from the merchants' capital ; that they are 
evidently in collusion with the tax-collector, and that they have 
the power to compel obedience from him. 

The order of this court was to assess a tax upon all the tax- 
able property of the city. The ordinance passed in obedience 
to this levies the tax of fifty cents " on the $100 worth of tax- 
able property," which we would understand to mean all the tax- 
able property of the city, none being excepted. The statement 
of defendant shows the taxable property, including the merchants' 
capital and the estimate was made upon the whole. So we 
think the defendants have shown a compliance with the order in 
assessing the tax. 

But it is said that even it the ordinance be in compliance with 
the mandate of the court, that the defendants have not done 
their duty in causing the tax to be collected ; that although the 
tax collector is in some respects an independent officer, that he 
is still subject to the control of the City Council, and that they 
could compel obedience and should have compelled him to col- 
lect the tax from the merchants. 

It has not been shown to us in what manner the defendants 
could do this; if there is any manner in which they can compel 
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obedience they express a williugness to obey the order of the 
court. 

The motion to attack the defendants for contempt will be dis- 
charged. 

As already intimated, the motion to strike out the return is 
not of practical importance. 

An alias mandamus, is the proper remedy to compel obedience 
where the first order has not been fully complied with. 

We cannot, in this instance, award an alias to change the 
action of the City Council in making a joint assessment to meet 
the several mandamus cases against them instead of making 
separate assessments or to change their action in the other 
respect indicated, even conceding for the argument .that the 
course adopted was impro|)er. To attempt to change this now 
would introduce great confusion and be productive of no good. 

If denied, an alias may issue commanding the defendants to 
proceed with the enforcement of the ordinance passed by them, 
and to use all means to collect off the merchants and all others 
the tax levied. We can, of course, decide nothing definitely as 
to the legality of the tax upon the merchants ; we see no ground 
of objection so far as the record is concerned. It was certainly 
the duty of the tax collector to proceed to collect the tax from 
the merchants as well as others until he was stopped by some 
mode of legal resistance upon the part of the merchants. 



MARY BILBREY v. J. I. POSTON. 



IVasliTllle, May Iff, 187ff. 



1. HoMHSTKAD. — WiiKX Aliknablk. — Bcforc tlie establishment of t]i« Consti- 
tution on the 5th of May, 1870, there existed no Constitution or other le^jjai inhi- 
bition to restrain the alienation of a homestead by husband, all transfers 
anterior to that date are valid. 

2. CoxsTrruTioN Wkxt into Effect. — Whex. — llie Governor made i)rocla- 
mation on the 5th of May, 1870, declaring the result of the vote upon the rati- 
Hcation of the Constitution, which consequently went into eft'ect upon and 
bears test from that date. 



DEADERICK. CH. J., DELIVERBD THE OPINION OF THE COURT. 

Complainant filed her bill in the Chancery Court of O^^erton 
county, Sept. 22, 1871, to set aside a deed made by her late hus- 
band, Herod Bilbrey, on 15th April, 1870. 
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The bill alleges that said Herod had departed this life since 
the execution of said deed, and that, she as his widow, was en- 
titled to a homestead in the lands illegally conveyed by him; and 
that the conveyance was procured by fraud ; and that said Ilerod 
was very old and of unsound mind, and incapable of doing a 
binding act at the date of the deed. 

The statutes exempting homesteads, in favor of the heads of 
families from sale by execution or attachment, previous to the 
act of June 20, 1870, did not inhibit the voluntary alienation of 
such homestead by the owner thereof 

The act of 20th June, 1870, was passed pursuant to the provi- 
sions of the Constitution of the State, adopted in 1870. The 
11th section of Article 11th of that instrument, exempts a home- 
stead in the possession of the head of a femily to the value of 
$1000 during his life, and at his death to inure to the benefit of 
his widow and during the minority of the children occupying 
the same, and inhibits the husband's from alienating during his 
wife's life. The act of June 20, Code, section 2114 a, contains 
similar provisions and requires that the wife's consent shall be 
evidenced by conveyance, duly executed as required by law for 
married women. 

The ordinance of the convention prescribing the manner and 
time at which the (juestion' of the ratification or rejection of 
the Constitution should be submitted to the vote of the [)eople of 
the States, as well as the qualification of the voters, by its 4th 
section directs that the Gov-ernor, Speaker of the Senate and the 
the President of the Convention or any two of ^them, shall com- 
pare the votes, and if it shall appear that a majority of the votes 
was cast for the new Constitution, then they or any two of them 
shall append to the new Constitution a certificate of the result of 
the votes, from which time the Constitution shall be established, 
and the (Jovernor shall make proclamation of the result. " 

Accordingly, the certificate of the result was issued on the 5th 
May, 1870, and the Governor did on that day "declare and pro- 
claim the result of the vote upon the ratification or rejection ot 
the Constitution in pursuance of the fourth ordinance," as the 
proclamation recites, thus attesting that the Constitution was es- 
tablished on the 5th May, 1870. 

The conveyance to defendant was executed 15th April, 1870, 
at a time when no constitutional or other legal inhibition existed 
to restrain the alienation of the homestead by the husband, he 
being the owner thereof 

The charges of fraud and incapacity are wholly unsustained 
by the proof. 
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The vendor, although an aged aud somewhat decrepid man, 
Tvas in the possession of his ordinary and usual mental powers, 
understood the business he was about, and had around him at the 
consummation of the trade his family, including two grown sons, 
ready and competent to protect him against imposition. 

We are therefore of opinion that the complainant is, on none 
of the grounds relied on in her bill, entitled to any relief 

The Chancellor so held and dismissed her bill, and we affirm 
his decree. 



JAMES M. MURRELL, et al v. WATSON, et cil. 



IVattliTlllCy Iflarch 3, 1877. 



1. ExpREASKD Opinions of Law. — \o Estoppel. — Wiikx. — If a party prejieuts 
facts correctly in his bill, and expret^ses an erroneous opinion as to a conclu- 
sion of law upon tlie facts thus stated,* he is not estopped therel)y from having 
the correct judgment of the law upon the admitted facts. 

2. Vexdob'.s Liex. — Dovi^ not Kxist Aoainst Ixteuvemx(} Ecii'iTiES. — 
When. — When a purchaser of land conveys anotlier tract to his vendor in pay- 
ment of the purchase money, and title to the last conveyed property fails, the 
vendor having accepted this conveyance from his vendee in full payment, must 
look to the covenants of warranty in the last conveyance for his indemnity; 
and he cannot, when other equities have intervened, set up lieu upon the prop- 
erty conveyed on account of failure of title to property transferretl to liim. 

The principle is, that where a lien has been expressly retained to a specified 
extent, it is equivalent to a waiver of that lien to any greater extent. 

Cases Cited.— Ilerm. Estoppel, 8-245; Sm. and 3I*arsh., 405; 2 Vern., 2>^1 ; 1 
Paige, 32; 2 Leigh 353; 4 Wheat, 281. 



SNEED, J., DELIVERED THE OPINION OF THE COURT. 

In 1857 the firm of Cheatham, Watson & Co, conveyed 5,010 
acres of land in Cheatham county, to Samuel Watson, one of said 
firm, and to A. Anderson, Thomas J. Foster, E. S. Cheatham, 
Washington Barrow, C. W. Nance and Samuel Kimbro. All the 
purchase money was paid except that due from Barrow, and he 
paid upon his purchase 81,047.55. 

Each of the vendees took a separate conveyance of an un- 
divided sixth part of the whole, except that Nance and Kimbro 
took jointly one-sixth interest in the property. The price for 
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which each purchaser gave his note, for the one-sixth interest 
thus purchased was §4,166.66, making the aggregate sum of 
$25,000, a lien being retained in each deed. 

Samuel Kimbro, by a subsequent arrangement, was released as 
as a purchaser, and five of the six purchasers from Cheatham, 
Watson & Co., became owners each of two-elevenths of said land, 
and C. W. Nance of one-eleventh thereof On the 31st March, 
1860, these parties, who were carrying on the business of mak- 
ing barrels on said land under the name of the Oak Vale Barrel 
Company, sold this tract of land to Samuel Kimbro and C. W. 
Nance, including improvements thereon, and some personalty 
and material for their business at the price of $40,000. The 
deed recites that §10,000 ot said $40,000 has been paid by a lot 
of land on Maple street, South Nashville, this day conveyed to W. 
Barrow, trustee for the vendors, and the remaining $30,000 were 
secured by the three notes of Samuel Kimbro and W. L. Nance, 
for 10,000 each, endorsed by complainant Isaac Paul, and 
Andrew Gregory. The deed further recites, " for the payment of 
which notes, or any notes substituted for them, a lien is retained 
upon the 5010 acres of land. It is also recited in this deed that 
Cheatham, Watson & Co. hold a lien upon the 5,010 acres, which 
is not impaired by this deed." 

On the 2d day of April, 1869, two days after the conveyance 
of the 5010 acres to Kimbro and Nance, the latter executed his 
deed to Barrow, trustee for Watson and others, whereby he con- 
veyed the Maple street lot, a lot on College street and a lot in 
Edgefield, recited in the deed to be for $18,400 in hand, paid to 
me, W. L. Nance, being so much allowed me in payment for 5,010 
acres of land in Cheatham county, Tennessee, purchased by me 
and Samuel Kimbro at the price of $40,000. The deed then de- 
scribes each lot and concludes, " altogether for the aforesaid con- 
sideration of $18,400, credits to me in the purchase above stated 
of 5010 acres for $40,000. The bargainor then covenants that 
he is seized of said land, have a good right to convey the same — 
and that it is unencumbered except the Edgefield lots — which 
he binds himself to remove. lie then warrants the title against 
all persons whatsoever. At the time of the making of this deed 
by Nance, the three notes of $10,000 each were surrendered 
and three notes of $7,200 were given in their stead. . These three 
notes and the lots conveyed at $18,400 made $40,000, the price 
of the Cheatham county land. The three $10,000 notes w^ere 
endorsed by Paul and Gregory. Nance executed a deed of trust 
upon said 5010 acres of land to indemnify his sureties upon said 
notes, two of which had been assigned and sued upon, and all have 
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been paid in full, and partly by his said sureties ; and this bill is 
brought to sell the 5,010 acres ot land to be applied to the satis- 
faction of debts which are a lien upon it according to their priority. 
The main question presented is upon the claim by defendants 
to have $3,500, the price of the Edgefield lots, declared a lien 
upon the 5,010 acres, superior to the claims of the sureties who 
are complainants, and who have paid part of the $7,200 notes. 

The Chancellor gave the preference to the vendors of Nance, 
upon the ground, it seems, that the bill which is taken for con- 
fessed against said vendors, states that ^^ if the facts be as 
alleged, complainants suppose that the price of the Edgefield 
property would be a lien upon the 5010 acres. 

The facts alleged and shown to be true, are that Nance did 
not pay for the Edgefield lots, and the vendors to him of said 
Edgefield lots filed their bill in the Chancery Court, and the 
lots were sold to pay the purchase money, and thus the title 
was lost. The Chancellor states that whether they were correct 
in their supposition, it is useless to inquire. They claim to 
bring the defendants into court with this concession made to 
them, and the latter are entitled to hold them to it as long as it 
remains a part of the proceedings." And he adds, '' it would 
not be fair to the defendants, who have made no defence to the 
bill on the faith of this conception, to allow the complainants now 
to insist that they were mistaken in their inference." 

We do not understand that a party presenting facts correctly 
in his bill, and expressing an erroneous opinion as to the conclu- 
sions of law upon the facts thus stated, is estopped thereby from 
having the correct judgment of the law upon the admitted facts. 
The existence or non-existence of a lien in this case was a ques- 
tion of law, and the opinion or concession of the complainant 
could not make it otherwise. 

"A party is not estopped by his admission or assertion of a con- 
clusion of laws upon undisputed facts." Herm. Estoppel, 8-245. We 
do not see how defendants are prejudiced by having failed to 
answer, or how they could have been benefited so far as the ques- 
tion under consideration is concerned, by answering. The facts 
were stated in the bill substantially, as they were shown by the 
evidence to exist. And the inference of the law from those facts 
was for the court to declare without reference to the opinions of 
the solicitor in the cause. Upon the facts stated and the prayer 
of the bill to subject the 5,010 acres to the payment of the 
debts which are liens upon it, and for general relief, we are of 
opinion that complainants may have such relief as the facts 
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stated warrants, and that they are not precluded because they 
may have supposed that they were entitled to it. 

The question then recurs is the Oak Yale Barrel Company, or 
are the individuals composing that company entitled to a lien 
upon the land for the amount of the price at which they took the 
Edgefield lots in payment ^97-0 tanio for the 5,010 acres. It is 
as an absolute payment y^^'o tantOj and trusted to Nance's cove- 
nants as security for that title, they could not as against those 
having intervening equities assert a lien for the price of said lots. 
By the terms of their conveyance they took the Maple street 
lot as a payment, and reserved upon the face of the deed a lien 
for the three notes of S10,000 on each, or any notes substituted 
therefor. Within a day or two after they liad executed their 
deed reciting the payment of the Maple street lot, and before the 
registration of their deed, they took a conveyance from Nance for 
the Maple street lot, a College street lot and the Edgefield lots, 
and for the agi^regate price of $18,400, and substituted three 
notes of ST,200 each for three original notes of $10,000 each 
and the lien as to these notes last taken, as substitutes for those 
first taken by the express terms of the conveyance attached. 
But it cannot be said that a lien was retained for the price of the 
Edgefield lot. The deed executed by Nance, which was accepted 
by the members of the company, recites that the $18,400 was 
allowed as a jjftf/faetit on the 5,010 acres, and was credited on 
the purchase of the 5,010 acres, and the deed from Watson and 
others to. Nance and Kimbro, shows that §10,000 was paid on 
the 5,010 acres by a lot on Maple street, and three notes were 
executed for the balance of the $10,000 notes, and that the lien 
retained was to secure these notes, or any other notes substituted 
for them. The language is explicit that the lien is retained to 
secure 7iotes and not as indemnity for title to the lot, which was 
taken with covenants of warranty as absolute payment. The 
principle is that where a lien has been expressly retained to a 
specified extent, it is equivalent to a waiver of that lien to any 
greater extent. 1 Sm. and Marsh, 465; 2 Vern. 281; 1 Paige 
31; 2 Leigh. 000 ; 4 Wheat, 281. And it was the understand- 
ing of the sureties that the lots were so taken and thus nearly 
half of the purclr^so money was paid, and a lien retained only for 
the remaining half. While Nance would be liable on his cove- 
nants for failure of title to the Edgefield lot, we are of opinion that 
no lien can be enforced as against complainants and to their pre- 
judice for such failure of title, and to this extent the Chancellor's 
decree will be reversed. But as to the debt due Cheatham, Wat- 
son & Co., we think the Chancellor was correct in his conclusion, 
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and further, that such debt is due from and a lien only on Bar- 
row's interest. But because the proper parties arc not before the 
court, the cause will be remanded for new partie^^, and for the 
purpose of making such other and further orders as may be 
necessa^v^ 



JOHN S. ODAM, et aU v. RICHARD L. OWEX, Adair, 
of JAMES S. ODAM, deceased, AND PETER C. TALLY, 
et ah; AND PETER C. TALLY r. FISHER AND JETTON. 



1. Pleading. — Cross-Bill. — Xew Parties ix. — Not Allowed. — A t*ro!*s-bin 
may bo based upon any projtpr nmtter of eijuitij f^rowiii«j out of tin* original bill 
or connected with it, on which the rpspondent niifjht be entitled to atHrmative 
reUef on a cross-bill, if jilcd sc/mratdy; but the defendant to ;ni oriivinal bill 
cannot introduce in his cross-bill new parties, they will not be liable to any 
decree on the original bill, nor could the eoinpluinant in this way be compelled 
by the defendant in the original i)ill to take such a decree, or 1h* delayed in the 
prosecution of their rights by the interpo>ition of thes<» tliird j)ersonsinto the 
litigation by tlie defendants. 

2. Guardian's B(»m>k. — Sikktiks ox. — Liable t<)ProKat\ Coxtribution. 
— Wliere a guardian has given bond and security as such, and is afterwanls re- 
quired to give an additional bond (having received oilier funds). Ilt'Id, the 
sureties upon tlie first and second bond are liable to //ro n/^/ contribution. 

Cases Cited. — Coile, section i'V2'A: Denng v. J-^ist of Winohelsea; Cray- 
thonie V. Swinburiu*, 14 Ves. in Fell on Quantity. .*Jl>7. 



FREEMAN, J., DELIVERED THE OPINION OF THE COURT. 

The original bill in this case was filed by the minor heirs of 
of A. G. Odam, deceased, by their next friend, against the de- 
fendant, Richard L. Odain, administrator of James S. Odam, and 
against him and defendant Tally as sureties of James Odam on 
a bond as guardian of complainants given in February, 1860, 
and against said P. C. Tally as guardian, who in February, 1851, 
was appointed their guardian after the death of the said James 
S. Odam. The object of the bill w-as to have an account of the 
moneys belonging to said minors, from the said guardians and 
sureties. 

P. C. Tally in his answei-, sets up the following state of facts 
by way of defence to his liability as surety on the bond of James 
S. Odam : That A. G. Odam left a will in which, among other 
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things, be provided thai a certain negro woman named Louisa, 
should remain with his father, who was appointed his executor, 
and wait on his children, but if she would not do so peaceably, 
but became refractory so that she could not be controlled with- 
out punishment, then she was to be sold and the money retained 
in the hands of his execator, or loaned out and interest applied 
to support of his children. That the contingency having hap- 
pened as was assumed, on which she was to be sold, a petition 
had been filed in the Chancery Court, the negro sold and bought 
by said Oldham the executor, (who had also been appointed 
guardian as we have seen), for the sum of $1100. That before 
the court, would permit this money to be paid over to the guard- 
ian, it had required he should give an additional bond for the 
safety of the funds, and that A. N. Fisher and T. J. Jetton were 
the sureties of Odam on this bond. Tally insists in his bill that the 
sureties on this bond, if anybody, are liable to complainants for the 
price of the woman Louisa, on the ground that they int^erposed 
themselves between the former sureties, and the money was paid on 
the faith of this bond and the sureties on the same. He makes 
this answer, what he calls a cross-bill, and makes the two sure- 
ties alone parties to it. They come in and answer the same 
without objection, and the case was thus heard, the Chancellor 
decreeing that these two last named sureties were primarily 
liable to complainants in the original bill for the price of the 
negro woman, and Tally only secondarily liable for the same. 
From this decree defendants to the cross-bill, Fisher and Jetton, 
appeal to this court. 

Before we proceed to a discussion of the question mainly de- 
bated before us, as to the order of the liability of the two sets of 
sureties, it is obvious that this decree is erroneous in this : That 
the original bill is not filed against Fisher and Jetton, they have 
never been made parties to it in any way, there was no issue in 
the pleadings as between the complainants in that bill and the 
appellants, no decree sought against them in any way ; and there- 
fore they were not liable to any decree on the original bill, nor 
could the complainants in this way be rightfully compelled by 
the defendant in the original bill to take such a decree, or be de- 
layed in the prosecution of their Hghts by the interposition of 
these third parties into the litigation at the suit of said defend- 
ants. This must be so, unless we hold that a decree may be 
made against a party who is not a defendant, and not charged 
by any facts stated in the bill ; in a word, without any pleadings 
affecting said parties in any way. 

But the question is presented on the facts of what is called 
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the cro^8-bill and proof, as to the liabilities arising as between 
the parties to it, to-wit, P. C. Tally and Fisher and Jetton, the 
sureties on the bond taken in the Chancery Court. 

It is urged, however, that this is not a cross-bill as authorized 
by the Code, section 4323, providing that " the defendant may, 
by proper allegations, file his answer as a cross-bill and require a 
discovery from the complainant, in which case demurrer or pleas 
may be filed, or other proceedings had upon the answer as upon 
a cross-bill. This seems to be correct, the statute contemplating 
that as the matter of the cross-bill should be in the answer to 
the original bill, its allegations as a cross-bill should be against 
the parties to the original bill, to which it is an answer. 

We need but remark, however, that such a cross-bill need not 
necesarily be a bill for discovery specifically under this section 
of the Code, but may well be based on any proper matters of 
equity growing out of the original bill or connected with it, on 
which the respondent might be entitled to affirmative relief on a 
cross-bill, if filed separately. 

But we think, iinder the liberal rules of practice known to 
our State and carrying out their spirit, the defendants having fail- 
ed to demur or otherwise object to the matter alleged for cross- 
relief, and having answered and gone to a hearing on the same, 
we can well treat this as an original bill, in the nature somewhat 
of a cross-bill, perhaps, and settles the rights of the parties as 
presented by the issues formed between them on these pleadings. 

The facts on which the rights of the parties in this branch of 
the case depend ; that is, as between the sureties on the original 
guardian bond and the bond taken in the Chancery Court, are 
substantially as follows : James S. Odam being the guardian and 
Tally one of his sureties when the sale was confirmed, the court 
made the following order: that it appeared to the court that the 
children were minors, and the bond given in the County Court 
sufficient, it was ordered that the clerk and master pay over the 
fund to the guardian, but the decree adds : ^' It is fiirther decreed 
to the clerk and master payable to the State of Tennesee for 
by the court for more and greater certainty that said guardian, 
James S. Odam^ give an additional bond with sufficient security 
double the amount received for the negro, for the use of said 
minors, and that the clerk and master then pay over to the said 
guardian as above decreed." It is now insisted for Tally that 
the sureties on the last bond are primarily liable for said fund, 
and he was not liable until they are exhausted. As we have 
said, Tally has not by his cross-bill impleaded the complainants 
in the original bill, so as to have a decree to enforce this equity 
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in his favor against them, (if it be held to exist), and cannot ask 
a decree so far as they are concerned, that they be compelled to 
take their decree against the second set of sureties whom they 
have not sued, in preference to him. They clearly had the right 
to sue him and recover on his bond, and then the question might 
were arise as to contribution between the suretieS on the first and 
second bonds. 

As to the question made in the cross-bill, that the second sure- 
ties are primarily liable and Tally only secondarily so, we hold 
that this transaction is the same in principle and in fact as the 
leading case of Dering v. East of Winchelsea, where Thomas 
Dering was appointed collector of duties, and gave a bond in the 
sum of £4,000 for the performance of his duties as euch collec- 
tor; afterwards two other bonds for the same purpose were 
given with different sureties. A bill was filed by the surety on 
the first bond, after judgment against him by the crown, for con- 
tribution on the part of the sureties on the second and third 
bonds, and the court decreed that they were liable to such con- 
tribution, directing that they should each pay their proportion- 
able share, and the Attorney-General should on such payment 
being made, enter satisfaction of the judgment had at law; from 
which we infer that the crown was, by her officer the Attorney- 
General, party to the suit. 

The case before us does not fall within the principle of the 
Craythorne v. Swinburne, 14th Ves., cited in Fell on Guaranty, 
307. Where the second bond was conditioned to be void, if the 
parties to the first bond principal and surety paid the money ; in 
other words, the last were simply sureties for the first. In such case 
the sureties on the first bond could not have contribution. In this 
case the two bonds are simply both given for the performance of 
the same duty by the guardian, and both cover the same fund 
and are to the same party ; neither set of sureties can claim that 
one is liable before the other. On the face of the undertakings in 
view of the facts, they are liable to contribute equally for the 
money received by Odam for the negro, nothing else being in the 
way. 

We can, however, make no final decree in the case in favor of 
the complainants in the original bill against the second class of 
sureties, Fisher and Jetton, because as we have said, they are 
not parties to complainants' bill. We only decide the nature of 
liabilities incurred by the parties to the cross-bill, the question 
made by them in their pleadings, and that the sureties on the 
second bond are not primarily liable in exoneration of Tally, as 
held by the Chancellor. 
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As to any equities that may exist as between Tally and the 
sureties on the last bond, which may be interposed to defeat his 
right of contribution when he shall have discharged his liabili- 
ties to complainant, or a judgment be rendered against him lor the 
amount, we leave the parties free to litigate these matters by 
dismissing the "so-called" cross-bill without prejudice. As 
complainants in the original bill are before us by the appeal, we 
direct a decree against Tally, as surety of Odam, on the guardian 
bond of Odam for the money arising fi-ora the sale of the negro, 
and that he pay the costs of this court. The case can if desired, 
be remanded to the Chancery court for an account of the amount 
for which he is liable, and such other proceedings as may be 
necessary in the cause. 



R. J. BANGESS, Executor, etc, et at v. E. C. PARTEE, 

et al. 



1. Stamps. — Want of. — Does not Affect Deed. — The want of revenue 
stanijis (1<J€S not aftect the validity of a conveyance. 

2. Vendor's Likn. — Set-Off to. — Xot Allowed. — ^AVhen. — An intermediate 
punhaser of hind wJio has soM, cannot set up a set-oft* against a vendor's lien. 

3. JiDGMF-NT Lien. — Exists. — When. — And IIow Loncj. — Where the is- 
suance of execution, within twelve months after the affirmance of judgment in 
the Supreme Court, is obstructed by an injunction or otherwise, the judgment 
lien still exists for twelve months after the removal of such obstructions, and 
if execution be issued (not levied or satisfied) contrary to legal prohibitions, it 
will not operate as a waiver of the judgment lien; while it would subject the 
party to punishment it will not affect the legal conveyances of the judgment. 

4. Code 2326.— Does Not Affect Liens Acquired in Lifetime of Insolven^t 
Deceased. — Code 232G, this statute is not intended to affect liens acquired in 
the lifetime of the insolvent deceased debtor. The act was di^signed merely to 
abolish the preference whicli exists at Common Law, but not to aftect any lien 
acquired in the lifetime of deceased. 

Cases Cited.— 1 Swan, 518; 8 Yer., 459; 5 Hum. 304; 4 Hum. 368; 1 Sneed, 
354; 3 Head, 301 ; Code, 2 



DEADERICK, C. J., DELIVERED THE OPINION OF THE COURT. 

Bangess, executor of Archy Partee, deceased, filed his bill in 
the Chancery Court at Columbia, on the 24th Heptember, 1865, 

in which he alleges that he did on the — day of , 1865, 

suggest the insolvency of the estate of said Partee to the 
County Court of Maury county. 



88 THE TENNESSEE LEGAL REPORTER. 

The bill further alleges that on the 25th April, 1863, the tes- 
tator sold and conveyed to one E. S. Jones 300 acres of land, 
part of a tract of 500 acres lying in said county of Maury at the 
price of $10,500 ; $10,000 of the price was paid at the time of 
the sale and the purchaser's note was taken for the $500 remain- 
ing unpaid, due January 1st, 1864 ; the $10,000 paid was con- 
federate money, and the $500 note is still due and unpaid. 

It is further charged in the bill that said Jones, on 27th 
August, 1863, sold and conveyed to defendant, T. H. Timmons, 
the said tract of 300 acres of land for $25,000 in Confederate 
money; and that said Timmons had notice at the time of the sale 
and conveyance to him, that $500 of the purchase money re- 
mained unpaid, and that a lien was subsisting upon the land, 
for it is insisted that lien should be declared for the whole of the 
price of said land, as the Confederate money paid was not a valid 
payment. 

The bill also charges that a deed bearing date in 1861, but 
without attesting witnesses, was acknowledged bv testator in 
October, 1863, conveying to his son's (E. C. Partee) wife Mary, 
the remaining 200 acres of the said 500 acre tract, for the consid- 
eration as expressed in the deed of $7,500, but that no considera- 
tion was in fact paid ; and that said Mary has died, leaving her hus- 
band and an infant child, Edward Partee, surviving her. It is 
charged that testator was at the time of making these conveyances, 
in the year 1863, about 70 years of age, feeble in mind and in- 
capable of managing or disposing of his estate. 

It is further shown by the bill that in 1861, the Union Bank 
obtained judgment in the Circuit Court of Maury county against 
testator for about the sum of $3,500, which were taken by appeal to 
the Supreme Court and were still pending and undetermined in 
said court. 

The bill further charges that if the claims for the land, etc., be 
realized the estate will be solvent, but if any considerable part of 
the same should not be realized, then the estate will be insolvent ; 
that the personal estate left is of small value. 

The widow, heirs and creditors of testator are made defendants 
and also the infant son and heirs-at-law of said Mary Partee, and 
the Union Bank is enjoined from prosecuting said suits pending 
in the Supreme Court ; and all the creditors are in like manner en- 
joined by the fiat of the Chancellor upon the said 23th December, 
1865, except that the Union Bank was allowed to prosecute its suit 
in the Supreme Court to an affirmance of its judgments, but was 
enjoined from issuing executions until the i^rther order of the 
Chancellor. 
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Judgment pro confesso was taken against Jones ; Timmons an- 
swered and admitted that he purchased the land of Jones and 
paid for it, with knowledge that $500 of the purchase money 
was still due from Jones, and does hot contest that that sum 
constitutes a lien upon the land. But he says that testator owed 
him at the time of his death more than $500, and claims the right 
to set-off his claim on testator against the amount remaining due 
from Jones for the land. Timmons also states in his answer that 
before the bill was filed he sold and conveyed the said tract of 
300 acres of land to his son, J. K. P. Timmons for a valuable 
consideration. 

E. C. Partee, the son of testator and husband of Mary, states 
in bis^nswer that down to some time in 1863, testator had 
means sufficient to pay his debts, and became insolvent by loss 
of his slave property. 

He states that in 1859, testator proposed to him to take 150 
acres of his land at $35 per acre ; that he declined to do so, 
whereupon testator urged him to take it, saying he could pay for 
it when it suited him, and if he never paid for it it would make 
no difference to him. Respondent accepted the proposition, re- 
£gtrding it as an advancement to him ; no conveyance was then 
^ade. 

In 1861, the proposition was made by testator, that if respon- 
dent and his wife Mary, would give him a power of attorney to 
draw the money due said Mary from her father's estate he would 
retain $2,000 of it, and in consideration thereof he would make 
her a deed to 150 acres of the land. 

The power of attorney was executed but no money was ever 
received upon it. After this, respondent alleges that he paid 
bis father $2,400 in Confederate money upon his agreeing to 
make title to the 150 acres. 

The deed, acknowledged October, 1863, was made for 200 
acres instead of 150; respondent states that he does not know 
why this was done unless it was for the $400 paid over and 
above the $2,000, but insists that he paid $2,000 for the 150 
acres and that this was all he claimed therefor ; and that the 50 
acres additional conveyed was either intended as a consideration 
for the $400, or as a voluntary gift. 

The Union Bank also answered the bill, and files its answer 
as a cross-bill, making the parties to the original bill and J. K. 
P, Timmons, the purchaser of the 300 acre tract, defendants, in- 
sisting on the lien of its judgments and praying the court to 
order the sale of the land to enforce said liens, and to that ex- 
tent to modify the injunctions granted. 
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Bangess, the executor, filed an amended bill making J. K. P. 
Timmons a defendant, and alleging that his father, S. H. Tim- 
mons, about the time of the filing of the original bill, fraudulently 
conveyed the 300 acres of land to said J. K. P. Timmons ; that 
the son was a young man without means, living with his father, 
and knew that the land w^as not paid for and that he had not 
paid for it 

J. K. P. Timmons in his answer, admits that he purchased of 
his father the 300 acres of land and took a conveyance of it 10th 
Sept., 1865 ; that he agreed to give $12,000 for it in five equal 
annual installments ; he denies fraud, but admits that he has 
not paid anything for the land, and does not deny that he had 
knowledge that $500 of the purchase money was due from Jones 
for the land. 

In the Supreme Court, the testator having died in Nov., 1863, 
the suits of the Union Bank were revived against Bangess, the 
executor, and judgments of the Circuit Court were affirmed Feb. 
2, 1866. 

Upon these judgments executions were issued 26th March, 
1866, and returned not satisfied. At October Term, 1868, the 
Chancellor rendered a decree setting aside the conveyances to 
Jones and to Mary Partee, upon the ground that the deeds were 
not properly stamped, and because having been paid for in Con- 
federate money they were not executed upon any valid or legal 
consideration. 

The Chancellor directed that accounts of the rents and profits 
should be taken and the parties in possession should be charged 
therewith, and that an account of the assets and debts of testa- 
tor be taken, and also directed that the parties in possession of 
said land should be dispossessed and that the master should sell 
the same tor the payment of testator's debts, and that the Union 
Bank was not entitled to priority of satisfaction of its judgment 
out of the lands over the other creditors of the estate holding 
claims by notes or accounts. 

From this decree, S. H. Timmons and J. K. Timmons, Allen, 
Trustee of the Union Bank, and S. C. Partee, Jr., have appealed 
to this court. 

The decree is erroneous in setting aside the conveyance of 
the lands for the reasons stated therein. It has been repeatedly 
held that the want or revenue stamps does not aflect the vaidjty 
of the conveyance, and quite as often decided by this court that 
Confederate money, voluntarily and understandingly accepted 
by a vendor, is a valuable consideration and will support a con- 
veyance of land, or transfer and sale of personalty. 
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The conveyance to Jones was free from fraud on his part as well 
on the part of testator. He was perfectly competent to contract, 
indeed there is no proof in the record to raise any suspicion 
of the competency of testator at the time of the execution or 
acknowledgement of either of the deeds in question. 

The lien for the $500 of unpaid purchase money of the tract 
sold to Jones still subsists upon the land. It is shown satisfac- 
torily that it was intended to be retained at the time of the sale ; 
and S. H. Timmons admits his knowledge of its existience at the 
time he bought land of Jones, and does not controvert its validity. 
And it is most probable J. K. P.Timmons knew of its existence wfiem 
he took the conveyance from his father. At all events he does 
not deny knowledge of it, although it is expressly charged ; and 
he furthermore admits that he has not paid any part of the price 
of said land, he does not and could not rely upon the plea of in- 
nocent purchaser. S. II. Timmons cannot set-oflF any debts he 
may have against testator's estate, against the debt due for pur- 
chase money. 

The debt for purchase money is due from Jone& ana is a; liea^ 
upon the land, and S. H. Timmons does not owe the debfcj, andi 
sets up no claim to the land, having conveyed it to his ^oH* 

The conveyance to Mary Partee of the 200 acres, according 
to the statement oi her husband, Ed. C. Partee, seems to have 
been made for little or no consideration. He states that in 1859^ 
his father urged him to accept a conveyance of 150 acres of the 
tract ; at a later period he agreed with his father to take a deed for 
150 acres, and to give him a power of attorney to draw $2,000 to 
pay for it from his wife's father's estate. The power of attorney 
was executed, but no money was ever drawn upon it and no con- 
veyance was executed for the land until in the summer of 1863 ; 
a deed was made to the wife of the son for 200 acres, being the 
remainder of the 500 acres left, after the sale ot the 300 acres 
of Jones. 

The deed is dated 6 January, 1860, but is shown to have been 
written and executed some time in 1863, and after the deed was 
executed to Jones and registered, and purports upon its face to 
have been executed for the sum of $7,500 paid to the maker or 
bargainor. 

The consideration actually paid, according to the son's state- 
ment was $2,000 in Confederate money for 150 acres, but he^ 
alleges that he paid his father $2,400 in Confederate money, 
and he supposes the 50 acres over and above the 150, was con- 
veyed in consideration of the $400 paid over the stipulated price 
of $2,000. 
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The land is shown to have been worth $35 per acre, and if the 
proof were full and satisfactory as to the payment of the $2,400 
the sale could not be sustained under the circumstances of this 
case. 

Without the proceeds of the 200 acres of land the estate would 
be insolvent ; with them and the other assets there will most 
probably be a sufficient amount to pay the debts. 

The testator, it appears, incidentally had some slaves, but it 
is manifest that at the time the conveyance was made of the 
200 acres of land, such property was held in that locality by a 
very insecure and uncertain tenure. 

It also appears that about the time of the alleged payment to 
testator of the $2,400, the son, Ed. C, received for his father 
from the sale of cotton upwards of $2,400 in Confederate money, 
which he admits he did not pay over to him. 

We are therefore of opinion that the conveyance of the 200 
acres was made under such circumstances as that it cannot be 
permitted to prevail against the rights of creditors; and es- 
pecially must such conveyance be held invalid as against the 
judgments of the Union Bank. These judgments were obtained in 
the lifetime of testator in the Circuit Court of the county m 
which the lands are situated and where the debtor resided at the 
time of their rendition, and were a lien upon his land from the 
time they were rendered. Code, section 2980. Appeals were 
taken to the Supreme Court. This did not release the liens, but 
merely suspended their enforcement. 

When there is no impediment to issuance of an execution, the 
lien exists for twelve months only from the rendition of the judg- 
ment. Code, 2982. 

But if the sale within twelve months is prevented by injunc- 
tion, writ of error, appeal in the nature of a writ of error, or 
other adverse proceeding in court, the lien continues provided the 
creditor sells within one year from the removal of such obstruc- 
tion. Code, 2983, and a sale made within a year after the re- 
moval of restraining process of the court, overreaches and avoids 
all intermediate alienations made by the judgment debtor. 1st 
Swan.. 518; 8 Yer. 459; 5 Hum. 304. 

In this case, which arose under the act of 1831, Ch. 90, and 
which is not as comprehensive as section 2983 of the Code, the 
court held that a party prevented by process of law from effectua- 
ting his lien should have a year within which to sell after the 
obstruction was removed. 

Nor do we think that the issuance of executions upon the 
affirmance of the judgments in the Supreme Court, against the 
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the executor and the sureties on the appeal bond, which were not 
levied nor satisfied, operated as a waiver of the judgment lien. 

The executions may have been issued by the clerk without in- 
structions from the plaintiff, under and by virtue of the manda- 
tory provisions of section 3003 of the Code, requiring him to 
issue executions w-ithin sixty days after the adjournment of each 
term of the Court. Or they may have been issued inadvertently 
by plaintiff's order. Il done wilfully, such violation of the in- 
junction would subject the party to liability to punishment for 
contempt, but would not affect the legal consequences of the 
judgments, nor impair his rights under them. 

But it is insisted that the bill in this case is filed as an insol- 
vent bill, and that the filing of such a bill displaces the lien of 
the judgments acquired in the lifetime of deceased and pre- 
served as we have seen by section 2983 of the Code, and puts the 
judgment creditor upon the same footing as all other creditors. 
Code 2326. That statute was not intended to affect liens ac- 
quired in the lifetime of the insolvent deceased debtor. The act 
was designed merely to abolish the preference which existed at 
common law, but not to affect any lien acquired in the lifetime 
of deceased. 4 Hum. 368; 1 Sneed, 354; 3 Head, 361. 

The allegations of the bill is that if the sale of the lands is set 
aside the estate will be solvent, otherwise it will be insolvent. The 
debts due the Union Bank constitute the larger proportion of the 
indebtedness of the estate, and after the satisfaction of the lien 
of the bank by the sale of the land, it may turn out that 
sufficient assets may be realized to pay the debts. Be this as it 
may, we hold that the Union Bank has still a valid subsisting 
lien upon the whole of the land for the satisfaction of the judg- 
ment in its favor, and these liens must be satisfied out of the 200 
acres conveyed to Mary Partee in the first instance, the sale and 
conveyance to her being in our opinion fraudulent as against testa- 
tor's creditors and must be set aside, and if the proceeds of the 
sale thereof is more than sufficient to pay the debts due the 
Union Bank, the residue will be distributed among such of the 
creditors as may have established their claims. If the sale of 
the 200* acres does not yield a sufficient sum to pay the bank 
debt, then the land sold to Jones by testator, being the 300 acres 
now claimed by J. K. P. Timmons or so much thereof as may be 
sufficient for the purpose shall be sold to make up the deficit; 
and said 300 acres or sufficiency thereof shall be sold to pay the 
$500 and interest of unpaid purchase money on such terms as 
may be prescribed by the Chancellor for which it is liable. 

The decree of the Chancellor is reversed, and a decree will be 



94 THE TENNESSEE LEGAL REPORTER. 

entered here in eonformity with this opinion, and the cause will 
be remanded to the Chancery Court for the execution of the 
decree of this court, and for such other and further proceedings 
and accounts as may be necessary to a complete and final set- 
tlement of the rights and equities of the parties. One-half the 
cost will be paid by the executor out of the funds of the estate, 
and the other half will be paid equally by S. H. and J, K. V. 
Timmons. 



MERRIMAN, Administrator v. JOHN CxVNNOVAN, et al 



Jacksoa, April Term, 1977« 



Argueiulo. 

1. Fk3I£ Covekt. — CoxTRAiT >ViTH. — SuRVivi-a To IIkr. — Wlierc the inter- 
est of creditors is not attested, an agreement with Vifeme covert and a promise to 
her peri^tonally with the assent of her husband, raises the presumption that she 
is the meritorious cause of such agreement, and it will survive to her, held to 
be the rule at law as well as in cquitv. 

Casks Cited. — i Danna. R., 333; 9 B. Mon., 365; 2 Mauls &Sem., 396; 5 
Wheat, 148; 3 Stewart, 375; 12 Ves., 497; 17 Ark., 154; 10 Ala., 782; Mers. A 
Wells., 323; 10 Bosw., 314; 1 Rawl. Rep., 455; Borst v. Si)elman, 4X. Y. Rep., 
184; 16 Mass., 683; Tyler Inf. and Cov., 384. 

2. Stati TE OF LIMITATION'S. — MisT BE Plkai>ed. — WiiKX. — Whcu the statute 
operates only on the remtv/y, it must be pleaded ; ore teuus defence not ad mis- 
sable. 

Case Cited.— 10 Yerg, 110 

3. Statute of Limitations. — Does not Bar Di-hit. — For Money Borrowed 
From Trustee. — Wuex. — If a trustee loans the trust fund in breach of the 
trust, and the borrower has notice of tlie trust and the breach, he becomes a 
quasi trustee, and he cannot separate the loan from the trust, nor insist that 
the sUitute of limitations, whidi bars a loan as a loan, also bars the remedy for 
the trust fund in his hands, and if it be followed into the hands of one who 
receives it by collusion or with exi)rcss notice of the trust, he eannot plead the 
i^Uitute of limitations, for the reason that he himself becomes a trustee, and the 
fund can be recoveretl. 

Cases Cited.— IVrrv on Trusts, 832, section 830; Id. 8-lO-8."i9; Earnest v. 
Croysdill, Jur., 74();*Uolf v. (irej^orv, 11 Jur., 97; 3 JIow. 33; 11 Hump. 4.'>7 ; 
3 Ned. Eq. 567; 7 Allen, 409. 



SXEED, J., DELIVERED THE OPINION OF THE COURT. 

The complainant, as administrator, recovered a judgment at 
law against the defendant, John Cannovan, for $4,345.65, upon 
which an execution was issued and returned nulla bona. 

He thereupon filed this bill for the purpose, among others, of 
subjecting the indebtedness of defendant, Thomas H. Cocke, to 
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Cannovan^ to the satisfaction of said judgment. The defendant, 
Cocke, is regularly made a party defendant to the bill ; his in- 
debtedness to Cannovan is attached, and he is called upon to 
discover his said indebtedness. His answer discloses an indebt- 
edness to Cannovan by open account in the sum of about 
f 1700, but he discovers also an indabtedness on the part of Can- 
novan to himself in two notes of $1,000 each, executed by Canno- 
van to the guardian of said respondent, and demands that the 
same be set-off against his said indebtedness to Cannovan. The 
original bill in the cause was filed on the 24th October, 1866. 
The notes upon which the respondent's demand of set-off is predi- 
cated, were executed to Mrs. Isabella M. Houston, a feme 
coverty the grand-mother and with her husband guardian of the 
respondent ; and as the proof abundantly shows were given for 
borrowed money of the trust fund in her hands which she 
loaned to Cannovan, who had full notice that the moneys so 
borrowed by him were of the said trust fund, and the property of 
the respondent. The said Isabella M. Houston became discovert 
by the death of her husband in 1863, and upon the respondent 
attaining his majority in 1866, the notes were turned over to him 
by her as his property. These notes were not under seal, and 
were dated respectively the first the 1st of January, 1855, and 
the second 1st of January, 1859. The first falling due 1st Janu- 
ary, 1858, and the second January 1st, 1859. 

The answer of the respondent Cocke, was filed on 11th June, 
1867. Afterwards the complainant filed an amended bill and 
the defendant, Cannovan, a supplemental answer, and neither 
party resorted to the statute of limitation as a defence against 
the notes; nor is the statute invoked in any other form of written 
pleading. It is stated here in argument, that the statute was 
relied on in argument below by oral plea. The Chancellor gave 
the complainant a decree against the respondent Cocke, for the 
amount of his indebtedness to Cannovan, but refused to allow the 
set-off upon the ground that the notes were barred by the statute 
of limitations. The respondent Cocke has appealed, and the only 
question now before us is as to the application of the statute of 
limitations under the facts of the case. 

We are constrained to differ with the Chancellor, as to his con- 
clusion in this case. In the view we have taken of the case it 
is not necessary to consider the argument submitted as to the 
operation of the statute of limitations upon the notes while in the 
hands of the payee, Mrs. Houston, and before they were delivered 
to their real owner, the- respondent. 

A very plausible if not conclusive argument against the opera- 
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tion of the statute might be predicated upon the doctrine of the 
law applicable to the relation of husband and wife, upon the 
peculiar state of facts under which these notes were held by the 
payee, Mrs. Houston, before and after she became discovert. 

If that theory be the true one, then the notes even in the 
hands of Mrs. Houston, would not have been barred at the 
time the respondent's right accrued. And many respectable 
authorities may be cited in support of this view, which we do 
not, however, propose to elaborate, as another question must be 
decisive of the case. 

Upon this question, without resting this adjudication upon it, 
we content ourselves with a reference to some of the authorities. 
4 Dana R., 333; 9 B. Mon., 365; 2 Mauls & Sem., 396; 5 
Wheat, 148; 3 Stewart, 375; 12 Ves., 497; 17 Ark., 154; 10 
Ala., 682 ; 6 Mers. & Wells., 423 ; 10 Bosw , 314 ; 1 Rawl. Rep., 
455; Borst v. Spelman, 4 N. Y Rep., 284 ; 16 Mass., 483. 

In one of these cases it is said that where an obligation or 
contract is taken to the husband and wife, or the wife alone with 
the assent of the husband, the action survives to the wife, who is 
entitled to the proceeds as against the heirfi and representatives 
of the husband. 

In such a case the form of the security implies a design by the 
husband to benefit the wife, and the law will give eflfect to this 
intention when the interest of creditors is not affected. Indeed, 
an agreement with a feme covert and a promise to her per- 
sonally, raises the presumption that she is the meritorious cause of 
such agreement, and it will survive to her. This is held to be the 
rule at law as well as in equity. Borst v. Spelman, 4 N. Y. Rep., 
284 ; Tyler Inf and Gov., 384. But we do not care to pursue 
this doctrine as applicable to this case under the hypothesis 
that the notes in controversy indicate a conversion of the 
trust fund. Nor is it necessary to discuss the question whether 
the statute of limitations could be available in this case at all, 
without being in some manner invoked in the written plead- 
ing. It has been regarded, however, at least since the case 
of Maury v. Lewis, 10 Yerg., 119, as the law, that in a case 
like this, where the statute operates on the remedy only, it 
must be pleaded or the party cannot avail himself of it. The 
answer says the court in that case, does not rely upon the statute 
of limitations, and therefore, the defendant cannot now insist 
upon it. The case of Kegler v. i\liles, Mart. & Yerg., has no 
application here. This is not a suit for specific property, the 
possession of which confers a title. In a case like this the stat- 
ute operates only on the remedy, and in such a case says Judge 
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Green, according to all the books it must be pleaded. The case 
Owens' Heirs v. Stubblefield, decided at Sparta in 1833, was 
like this. The court there held that the parties could not have 
the benefit of the statute of limitations because they had not 
relied upon it in their answers. 10 Yerg., 119. But, apart from 
all these considerations, there are strong equities growing out of 
the peculiar facts of this case, which in a court of conscience 
should brand this irregular and anomalous ore tenus defence of 
the statute of limitations, as one not to be favored, if they do 
not indeed operate as an effectual estoppel in the view of a court 
of equity. 

It appears that the account of Cannovan against Cocke sought 
to be subjected to the complainant's debt, was for moneys and 
merchandise furnished the respondent Cocke by Cannovan, when 
the former was a minor, to many of which items the minority of 
the respondent would have interposed a valid defence, not being 
necessaries, and that respondent after his majority affirmed and 
ratified the voidable contract upon the express condition that 
these notes were to be taken into the settlement. The defendant, 
Cannovan, expressly acknowledged that he owed the notes and 
promised to pay them and to bring them into settlement. There 
seems to be some doubt upon the proof whether he did not annex 
the further condition that his claim for improvements upon cer- 
tain leased property of the respondent was also to be brought 
into the settlement, but it is sufficient for our purpose in illustra- 
ting the equities of the parties, to know that it is abundantly 
shown that the respondent would not have ratified the voidable 
contract upon which he is now sued, but for the express under- 
standing that upon a settlement these notes were to be recog- 
nized as valid and subsisting debts due to the respondent from 
the defendant, Cannovan. 

The proof is in conflict as to the precise character of Canno- 
van's recognition of the notes, some of the testimony showing 
that it was conditional upon a settlement of all matters between 
the parties, and other portions of it to the effect that he admitted 
the justice of the notes, and promised absolutely and without con- 
dition to pay them, only stating that he could not pay them then 
for want of money. While in this state of proof, therefore, we do 
not undertake to adjudge that the promise was of that character 
which would revive the debt if barred, yet we* cannot under such 
a state of facts, " strain the timbers of the law " so far as to favor 
an ore tenuis defence of this kind under this state of facts, how- 
ever much we might be disposed in a proper case to relax the 
stem rules of pleading upon this subject. 
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But we rest our decision of the cause upon another question. 
We have seen that these notes were given for the loan of the trust 
funds of the respondent in the hands of his guardians, and it 
appears beyond all controversy that the defendant Gannovan, 
was well advised of this fact. Under such circumstances a 
court of equity will not tolerate the statute of limitations as a 
defence against the recovery of the money. It is a matter of 
public statutory law which the defendant Oannovan, was bound 
to know, that the lending of trust moneys upon no security at all 
as in this case, was a breach of the trust. And by borrowing 
this respondent's money with a full knowledge of the fact that 
no security was required or given, the defendant, Cannovan, 
upon well established principles, made himself a quasi trustee, 
and subject to all the burdens and liabilities of that relation. 
Thus, it is said, if a trustee loans the trust fund in breach of the 
trust, and the borrower has notice of the trust and the breach, he 
becomes a quasi trustee, and he cannot separate the loan from 
the trust, nor insist that the statute of limitations, which bars a 
loan as a loan, also bars the remedy for the trust fiind in his 
hands. Perry on Trusts, section 832. The cestui que trust 
may follow the fund into any new investment in which it may 
be clearly identified. Id., section 836. Ai^d if it be followed 
into the hands of one who receives it by collusion or with express 
notice of the trust, he cannot plead the statute of limitations, for 
the reason that he becomes himself a trustee. Id., 840-859 ; 
Earnest v. Croysdill, 6 Jur. 740; Rolfe v. Gregory, 11th Jur., 
97; 3 How. 333; 11 Humph., 457; 3 Ned. Eq., 569; 7 Allen, 
499. 

We think these principles are sound, and have no hesitation in 
applying them here as decisive of the equities of these parties 
upon the case presented. 

The result is that the Chancellor's decree must be modified so 
as to give the respondent the benefit of his set-off. 

Judge Freeman does not concur in this opinion, so far as it 
precludes the J)lea of the statute of limitations, on the ground of 
the trust relation of Cannovan to the fund in controversy, but is 
inclined to the opinion that he would be precluded from relying 
on the statute upon other grounds. 
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JENNY RICHARDSON, Adm'x, v. WM. RICHARDSON, 

a7id others. 



•TackibOB, April Term, 1977. 



1. Writ of Error — Supkrsedkas — Dismissed — Whkx. — Where a fjinse is 
pending in the Supreme Court by writ of error ajid sui)er!jedejis, generally the 
supersedeas will not be discharged on motion because there i>i no error in the 
decree sought to be reversed; this would determine the entire ease upon tlie 
motion; but where a 8U|)ersedeas has been improperly grantetl, tlie <lecree 
beins insufficient to warrant a writ of error, it may be diwharged by tiie eourt. 

2. IXDiviDUAL C'REDrroRs. — Individual creditors are entitled to priority over 
firm creditors in the distribution of the individual estate. 

Casks CrrKD. — Jackson Ins. Co. v. H. A. Partee, etal.; Pennington v. Bell, 
4 Sneed 202. 



M'FARLAXD, J.. DELIVERED THE OPINION OF THE COIUT. 

This is a bill to administer the estate or C. G. Richardson, 
dec'd, as an insolvent estate. Certain creditors of a firm, of 
which C. G. Richardson was a partner, filed claims, which were 
rejected, but a writ of error coram nobis was sued out by the 
creditors. The Chancellor refused a motion to dismiss this writ, 
retaining it for future consideration. But as individual debts 
had been reported and allowed sufficient to absorb the entire 
assets, the court holding that the individual creditors had. a prior 
right to satisfaction out of the individual estate, ordered the dis- 
tribution to proceed, notwithstanding the pendency of the unad- 
judicated claims of the firm creditors.. This order has been 
superseded by the fiat of a judge of this court, and the motion 
now is to discharge the supersedeas upon the ground that the 
holding of the Chancellor, as to the prior right of the individual 
creditor?, is clearly correct, and the order to distribute the fund 
among them was proper, no matter whether the claims of the 
firm be finally adjudicated or not. When a cause is pending in 
this court by writ of error and supersedeas, we have held that 
generally we will not discharge the supersedeas on motion upon 
the ground that there is no error in the decree sought to be re- 
versed ; that this would be determining the entire ease upon the 
motion. The question whether there be error in the decree 
comes upon the hearing of the cause. But we think it is differ- 
ent where a supersedeas merely has been granted or is pending 
without writ of error. In such case, if improperly granted, it may 
be discharged by the court. Although a writ of error was 
granted in this case, we think it should be dismissed. There 
was certainly no such final decree against the petitioners as to 
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allow them to prosecute a writ of error, the writ of error being 
dismissed the supersedeas alone remains. Taking it then as a 
case of supersedeas, without writ of error, should the supersedeas 
be discharged ? If the decree of the Chancellor holding that the 
individual creditors were entitled to priority, and ordering the 
fund distributed to them, was erroneous, then it was properly su- 
perseded, otherwise the petitioners would lose their share of the 
fund before they could obtain a final hearing, and it would be 
proper to supersede the order until the petitioners' claims were 
adjudicated and they could bring up the case to have the decree 
of the Chancellor corrected, but if the Chancellor's decree was 
correct, then the supersedeas should not have been granted and 
should now be discharged. 

The petition for writ of error and supersedeas does not assign 
any error in the action of the court in allowing the claims of the 
individual creditors, but assigns as error the action of the court 
in allowing the fund to be distributed to the individual creditors 
before passing upon the claims of the firm creditors. If there 
was no error in .adjudging the validity of the claims of the indi- 
vidual creditors, and they were entitled to priority, then there 
could be no error in the action of the court, as the firm creditors 
could not be injured by it. 

This court held, at the April term, 1872, in the case of the 
Jackson Insurance Co. v. H. A. Partee, et al., that individual 
creditors were entitled to priority over firm creditors in the dis- 
tribution of the individual estate, following the case of Penning- 
ton V. Bell, 4 Sneed 202, and many other authorities; without 
overruling this authority we could not reverse the decree of the 
Chancellor as the petition for supersedeas assigns no error, his 
decree therefore should not longer remain superseded. 

Ijet the writ of error and supersedeas be dismissed. 



SAMUEL MAYNARD v. THE STATE. 



1. FoRFEiTiRE OF FEfN BY Ofkk'kr — Whex. — III cii.ses wlicre tlic Legislature 
has mfide the perfonnanoe of any duty pertaining to an olftoe, a condition upon 
whi\th fees or saliflUe*! are to he i)aid/tiie (>JJiyer is not entitled to demand his 
fees until siu'li/l/itie> are perforuKnl. /^y^^ X y 
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2. Clerks op Circuit Court.— Clerks of Circuit Cour.t shall forfeit their 
costs as provided in Sec. 5242 and Siib-Sec's 6 and 7 of the Code. 



TURNEY, J.. DELLVERED THE OPINION OF THE COURT. 

The motion of the Attorney-General, that the clerk of the Cir- 
cuit Court shaU forfeit his costs, as provided in Sec. 5242, Sub- 
Sec's 6 and 7 of the Code, must be allowed. 

Here we have a record in all material parts well made and 
indexed ; we can see that pains have been taken to have it in 
all essentia] portions correct, and the things omitted are declared 
by the statute not to make error because omitted, yet the forfeit- 
ure is affixed. 

In this case we feel that the statutory regulations operate 
harshly ita lex scripta est^ and w^e have no discretion beyond 
its strict observance, holding in all cases, in which the Legisla- 
ture, having the power, has made the performance, discharge of 
any duty or duties pertaining to an office, a condition upon 
which fees or salaries are to be paid to the office-holder, that 
until such duty has been performed, such condition complied 
with, the officer is not entitled to demand or receive the fees or 
salary affixed by law to his office ; until these conditions shall 
have been complied with he has no more legal right to receive 
fees or salaries than does a stranger to the office. 



LDKE C. WRIGHT, Attorney- Omei^al, etc., v. COUNTY 

OF SHELBY. 



JaclcMM, April Term, 187 7< 



1. Attornby-Gkxeral. — ^Motion Against Ci^rks. — In pursuance of his 
duty under section 3228 of the Code, the District Attorney-General can have 
hU motion ajj^alnst deUnquent clerics, at any time until the proper statute of 
limitations forms a bar. 

2. Attornky-Gknkral. — What Fkks ALLOWED.^The Attorney-General is en- 
titled to a fee of two and a half dollars, in each case of failure by clerk to 
enn^l cases determined in his court. 

3. County Liable. — For Fkbs. — When. — InTcases where execution upon the 
motion Is returned nulla bona, the county in which such motion is made is liable 
for fees of Attorney-General. 
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FREEMAN, J., DELIVERED THE OPINION OF THE COURT. 

Plaintiff, as Attorney-General, moved for judgment against 
Boyle, clerk of the second Circuit Court of Shelby county, in the 
city of Memphis, for failure to enroll cases determined in his 
court, in which he had collected enrolling fees. There was 
upwards of 1,900 cases in which such failure had occurred. Judg- 
ments were had in all the cases in favor of the county trustee, for 
the use of the county against said clerk. These motions were 
made by order of the court, upon report of the fact of delinquency 
on the part of the clerk, made by the Attorney-General. 

The motions were made under section 3228 of the Code, which 
is as follows : ^^ Each district attorney of this State, shall examine 
the offices of the clerks of his district at any term of the court, 
whether enrolments have been properly made or fees charged for 
enrolments not made, and shall proceed against the clerk guilty of 
official delinquency, and move for the fees illegally charged, and 
shall receive a tax fee of five dollars in each case." 

The judgment rendered against the clerk amounted to upwards 
of five thousand dollars, and a tax fee was ordered in favor of the 
Attorney-General of five dollars in each case, together with other 
costs, for which an execution was awarded. The execution was 
returned by the sheriflf yiulla bona, and thereupon the Attorney- 
General, in Januarj^, 1876, moved the court for judgment over 
against the county of Shelby, based on said return for the amount 
ot his fees, to-wit, five dollars in each case, as adjudged in the 
original judgment against Boyle, and asked the court to certify 
the same to the chairman of the County Court for payment. 

The court refused the motion, holding the County not liable for 
such fees by law, and taxed the Attorney-General with the costs 
of his motion. A bill of exceptions was tendered and the case 
brought by appeal in the nature of a writ of error to this court. 
The question is, as to correctness of this ruling of the court below. 

Boyle was elected clerk in March, 1870, and went into office 
1st of September; Wright was elected Attorney-General in 1870. 
The motions were made against Boyle in May, 1875, and judg- 
ment rendered in July of that year. The cases in which Boyle 
was delinquent had been accumulating for each year of his 
official term, only one hundred and eighty-seven of them being 
for the year 1874, the last year in which he was clerk. 

It is, perhaps, proper to state, that Boyle himself was known 
by the Attorney-General to be insolvent at the time the motions 
were made, but that one or more perhaps of his securities on his 
official bond was understood to be good and solvent. 
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The ruling of the judge below in this case is sought to be 
maintained in argument here on several grounds, which we pro- 
ceed to notice so far as we deem material to the decision of the 
question before us. 

It is insisted the motions could only be made at each term of the 
court after it occurred, the statute allowing the clerk six months 
after determination of cases in which to perform this duty, and the 
section 3228 requiring the Attorney-General to make his exami- 
nation of theofiSces of the clerks at any term of the court. The 
examination is to be made by the district attorney at each term of 
the court, and the proceeding is expected by the statute to follow 
as a matter of course, the ascertainment of the offence ; but it 
does not follow that if for any cause the Attorney-General has 
failed to ascertain the delinquency at the first term, or even 
failed to make the motion when he did ascertain it, therefore it 
could not be made at all. Time wap not intended to be essential to 
the right in this case, in fact the Legislature did not intend to fix 
the first term afi^er the offence, as the only one at which the motion 
should be made, but only provided it should be done afl;er ascertain- 
ment of the liability; as a matter of course, the motion would be 
subject to the bar of the proper statute of limitation. 

We think there is nothing in the objection. Nor do we think 
there is any objection to the fact of making a motion in each case 
where the clerk has been delinquent. The statute by its language, 
evidently contemplates a motion in each case of failure, and gives 
the Attorney-General " a tax fee of five dollars for each." In the 
case of Alston before us some years since, motions were made in 
each case, and judgments rendered on the cases before us separate- 
ly, although this objection seems not to have been urged by the 
learned counsel w*ho argued that cause. 

The main question in this case, and the one on which it must 
turn is, whether the county is liable under the Code to pay the fees 
taxed in favor of the Attorney-General at all. This being a ques- 
tion depending entirely on statutory provisions, we proceed to 
examine what is the law on this question. 

In addition to the provision in 3228, giving a tax fee of five 
dollars in such case, section 4542, sub-section 15, gives the fee 
of five dollars. For proceeding against clerk for delinquency in 
enrolling cause, section 4543 provides that the fees in the foregoing 
section are to be taxed in the bill of costs and collected from the 
defendant whenever prosecutions or proceedings have been suc- 
cessful. The next section provides, where the prosecutions and 
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» 

proceedings have been unsuccessful, x>r the money cannot be col- 
lected from the defendant, or the prosecution is charged with the 
costs, the fees of the Attorney-General are paid out oi the State 
or county treasury, as other costs in criminal cases. 

It is somewhat ingeniously argued that the section 4544, 
there must ^^ be prosecutions and proceedings," and that as this 
is held to be a civil proceeding, the two elements were not com- 
bined in the case, that authorize the payment of the costs by the 
county. 

[^Tliis Opinion icill be concluded in the next number.'] 



dmral fegal Informatinit- 



ABSTRACT OF DECISIONS OF 

THE SUPREME COURT OF 

TENNESSEE. 



[From advance .«heet9 of 9 Heiskeirs Reports.] 

Dower — Vendor's Lien. — A ven 
dor's lien tor unpaid purchase 
moDey is superior to the widow's 
right of dower. Opinion by Dead- 
eriek, C. J. — Boyd v, Martin^ p. 322. 

Limitations — New Promise. — A 
mere payment upon a debt, without 
other acknowledgment, is simply 
an acknowledgment of indebtedness 
to the extent of such payment, and 
is no new promise to pay the re- 
mainder. Opinion by Deaderick, 
C. J. — Lock V. Wilson^ p. 784. 

Practice — Plene Administravit 
— Burden op Proof. — In an issue 
on the pit .a of plene administravity 
fhe burden of showing assets is 
upon the plaintiff. Citing II Yin. 
Ab. 349; 2 Phil. Ev. 295; 6 Com. 
Dig. 311. Opinion by Sneed, J. — 
Gilpin V. Nooe^ p. 192. 

Bank — Deposit. — If a teller re- 
ceives money from a depositor for 
deposit to his credit, without a de- 
posit-ticket or pass-book, and by 
mistake credits the money to the 
wrong person, the t)ank is liable 
therefor to the depositor; though 
such an act be contrary to the rules 
and general custom of the bank. 
Opinion b}' McFarland, J. — Jack- 
son Ins. Co, v. Cross, p. 283. 

Supreme Court — Practice — For- 
mer Adjudication. — A former judg- 
ment of reversal, in the Supreme 
Court, is conclusive of nothing save 
that the cause was reversed. The 
opinion then declared as to the law 



is in no respect binding upon the 
court upon a subsequent appeal. 
Opinion by Freeman, J, — Bynum 
V, Apperson^ p. 632. 

Bills and Notes — Indorsee. — A 
third party wno indorses a note be- 
fore it has been indorsed and trans- 
ferred by the payee, becomes a sec- 
ond indorser only; the payee is in 
legal contemplation the first indor- 
ser, though, in fact, he did not first 
write his name on the paper. Opin- 
ion by Sneed, J. — Binckley v, Boyd, 
p. 149. 

Common Carrier — Inevitable 
Accident. — A carrier is not liable 
for the loss of goods caused by an 
unprecedented flood, where no 
warning was received, sufiicient to 
reasonably awaken apprehensions 
of danger. Citing M. & C. B. R. 
Co. V. Reese, 10 Wall. 176; Denny 
V. N. y. C. R. R. Co., 13 Gray, 481. 
Opinion by Deaderick, J. — Lamont 
17. JN', and C, B. B, Co.^ p. 58. 

State Arbitration — Award. — 
The state may divest itself of its sov- 
ereignty, and meet its citizens on 
equal terms, in referring matters in 
dispute to arbitrators; and such 
arbitration will be governed by the 
rules of law applicable to private 
parties, and the State will thereby 
waive her reserved exemption from 
suits, so far as the award is con- 
cerned. Opinion by Nicholson, J. 
-State V. Ward, p. 100. 

Injuries Rbsultiko in Death — 
Damages. — Where a wife sued as 
administratrix, for damages result- 
ing from the death of her husband, 
an employee of the defendant, a 
railroad company, it was erroneooB 
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to instruct the jury that they might 
in assessing damages, consider 
" the shock to the feelings of the 
wife." Opinion by Nicholson, C. 
J. — Nashville and Chattanooga R, 
R, Co. V. Stevens, p. 12. 

Municipal Corporation — Gar- 
nishment — A municipal rorporation 
is not subject to garnishment at the 
suit of a creditor of one of its em- 
ployees. Citing Bank v. Dibrell, 3 
Sneed, 379.; Burnham v. Fordulac, 
15 Wis. 193; Chicago v. Hasley, 25 
Ills. 596; Baltimore v. Root, 8 Md, 
102; Hawthorne v. St. L;)uis, 11 
Mo. 59. Opinion by Snced, J. — 
Memphis v. Laski, p. 511. 

Taxation — Assessment — Public 
Improvements. — An assessment for 
the new paving of a street in a city 
made alone upon the lots fronting 
on the streets to be improved, in 
proportion to their frontage, is un 
constitutional and absolutely void. 
Citing Chicago v. Larred, 34 IUh. 
283. Opinion by Freeman, J. — 
Taylor v. Chankler, p. 349. 

Attornet — Lien — Practice. — 
An attorney has a lien upon real 
estate recovered for his client, for 
the payment of hi^ reasonable fees; 
and the court in the same case may 
declare such lien, but nothing more, 
if the client be sui juris; but if the 
client be under disabilitv, a refer- 
ence may be had to ascertain the 
amount of the fee, or proceedings 
under which the client must have 
actual notice. Opinion by McFar 
land. J. — Perkins v, Perkins. 

Principal and Surett — Evi- 
dence — Declarations — In an ac- 
tion upon a bond, against a surety, 
alleging covenants broken, the dec 
larations of the principal, made after 
the breach complained of, are inad- 
missable. Citing 2 Grenl. Ev.,sec. 
187; Snell v. McGavock, 1 Swan, 
208; Transdale v. Phillips, 2 Swan, 
384. Opinion by McFarland, J. — 
White V. German National Bank^ 
p. 476. Wheeler v. State oj Tan- 



Fraudulent Conveyance — Stock 
OF Goods. — A trust deed on a stock 
of goods in trade, reserving to the 
grantor the right to continue mak- 
ing sales in the usual course of 
business, and to replenish and in- 
crease the stock, etc., is fraudulent 
in law and void. Citing Collins v. 
Myers, 16 Ohio, 547; Edgell v. 
Hart, 9 N. Y. 213; Griswold v- Shel- 
don, 4 N. Y. 501; and overruling 
Hickman v. Herrin, 6 Cold. 135. 
Opinioh \isf Freeman, J. — Tennessee 
Nat. Bank v. Elbert, p. 153. 

Factor — Conversion. — A conver- 
sion, in the sense of the law of tro- 
ver, is an appropriation of property 
to one*s own use, or exercising 
dominion over it in defiance ot the 
owner^s right ; and the mere selling 
of goods, obtained from an unau- 
thorized agent, without knowledge 
of the principal's title, will not ren- 
der a factor liable as for a conver- 
sion. Overruling Taylor v. Pope, 5 
Cold. 413. Opinion by Freeman, J. 
^Boach V. Turk, p. 708. 

Arbitration — Award. — Where 
the terms of a submission to three 
arbitrators provided as follows: 
"And thereupon the three shall try 
the case upon the testimony and 
argument of Counsel; it is further 
agreed, that the decision of the 
above referees shall be final ;^' it was 
necessary that all the arbitrators 
should unite in the award, and the 
decision of a majority would be in- 
valid. Opinion by Deaderick, J. — 
Memphis and Charleston B. B. 
Co. V. PilloWy p. 248. 
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[continued from last issue.] 

The language is somewhat inartificial, but does not admit in 
Mmess of this construction. The reference is evidently to the 
short fee bill given in the 18th sub-section of section 4642, 
which provides for eertain fees in various cases, some of prosecu- 
tions; as for ^^ each prosecution where the grand jury finds a true 
bill, but the case, is terminated without a trial, three dollars for 
successfolly prosecuting vendors of lottery tickets, twenty-five 



108 THE TENNESSEJE LEGAL REPORTEK. 

dollars, and in other sectionB, for various proceedings against 
delinquents, among others proceedings against clerks for fail- 
ure to enroll causes. It did not intend that there necessarily be 
both a prosecution — ^that is, a criminal proceeding, and also other 
proceedings in the same case in order to entitle the Attorney- 
General to his costs, but only uses the word proceedings in ref- 
erence to the proceedings referred to as contradistinguished 
from prosecutions used in the section, thus providing for lM>th 
eases. 

The question in this case really must turn on the proi>er con- 
struction of the provisions of the Code we have just been com- 
menting on, and if a proceeding like this, or this proceeding is 
one of the proceedings contemplated in Sec. 4544, then the 
question is, on a fair construction of its language and purpose 
in connection with the other sections in same chapter, as well 
as general rules on this subject, shall the county or State pay 
the tax fee of the Attorney-General ? 

The chapter commences in first section by giving salary of 
Attorney-General of the State, and then on to the end of the 
chapter is devoted to fees of District Attorneys. This is the spe- 
cial subject of the chapter. We then look again at its language. 
It first provides for payment of the district attorneys' fees, when 
the prosecutions and proceedings have been unsuccessful ; sec- 
ond, or the money cannot be collected from the defendants, or 
the prosecutor is charged with the costs, the fees of the Attor- 
ney-General are paid out of the State or county treasury, as 
other costs are paid in criminal cases ; costs in other criminal 
cases, or other costs in criminal cases, are provided for in Art, 
2d, Title 8, especially from Sec. 5585 on the end of the article. 

The above section provides for the State or county in which 
the offence was committed or is triable, paying costs in cases 
subseqaently enumerated, Sub-Sec. 5, when the defendant has 
been convicted, but the execution issued has been returned nulla 
bona. Then follows section 5586, providing in what criminal 
prosecutions the State shall pay the costs, that is, in cases where 
the party is punishable with death or confinement in Peniten- 
tiary, and next section provides that similar costs in criminal 
prosecutions for offences punishable in any other way than 
specified in last section shall be paid by the county. Sections 
5569-70 regulate the mode of verifying the bill of costs by the 
judge or court before whom the case was tried, and by District 
Attorney, and that a copy of the judgment and bill of costs 
(which is required to be entered of record in previous section), 
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<:ertiiied by the clerk, and by Attorney-General an(J court, shall 
he presented to the Comptroller, Chairman of County Court or 
County Judge, as the case may be, and shall be paid to the clerk 
or other authorized person. 

The motion in this case simply asked that the court perform 
this duty, which he refused to do, but held the county not liable 
at all. In this view we hold he was wrong. For proper costs 
the county was liable, and if the bill of costs was not correct in 
its items on examination, as required by Sec. 5569, then he 
should have corrected it and given judgment, or made the proper 
entry of the true amount and certified that, as required. Was 
five dollars the true amount? By Sec. 4545 it is provided, "In 
no case of misdemeanor, however, where the county pays the 
costs, shall the Attorney-General's tax fee be more than two dol- 
lars and fiftv cents, as correctly argued for the Attorney-General, 
Wright." 

The official delinquency, which is the basis of this civil pro- 
ceeding, is a misdemeanor. Giving this section a fair construc- 
tion we cannot avoid the conclusion that it must be held to 
apply in this case, and the true ai;nount of fee shall be the $2.50, 
as allowed or required by this section. The form of the proceed- 
ing, whether by indictment or motion in the nature of a civil 
proceeding, as this was held to be in Alston's case, cannot 
change the application of the section. It was a proceeding for 
a misdemeanor, the Legislature authorizing this civil proceeding 
as the form of the remedy in the particular case, but this does 
not change the essential nature of the offence for which the pro- 
ceeding Avas prosecuted. This being so, we think it follows the 
correct fee should have been $2.50 instead of $5.00. 

We here may remark, in closing this opinion, that we think 
the only real difficulty in the case gi-ows out of the fact of the 
very large number of cases, and consequently large amount of 
costs to be taxed. Had it been only ten cases we hardly think 
any objections, such as are presented, as we have no doubt in 
^reat earnestness, by zeal of counsel, would ever have been 
thought of. 

The question of the amount is one with which we have noth- 
ing to do ; our duty but demands we shall fairly ascertain the 
law, and when this is settled it must take its course, results or 
consequences of laws being matters of legislative consideration, 
but not for us, so far as to swerve our judgments from the clearly 
aflcertained path of duty ; when this is seen we are but to follow 
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it and give our judgments in accord with the mandate of the 
law. 

We do not deem it necessary to refer to other matters pre- 
sented in the able argument filed with us for the county. The 
questions discussed we deem conclusive of the case. Judgment 
will be entered here in accordance with this opinion, we giving 
such judgment as the court below* should have given. 



HFNRY KNOX v. THE STATE. 



•Imcks^a, April TerM, ISIT. 



1. The Attornbv-Gknkral'8 fee only $2.50— When.— Previous to the Act of 
1875 the District Attorney General Ia allowed a fee of $5.00 in misdemeanor* 
where the costs were paid or secured by the defendants, but In i«o case where 
the county pays the costs in a misdemeanor was a fee of more than $2.50 al- 
lowed. The Act of 1875 provided for defendants being compelled to work out 
the costs, when they failed otherwise to pay or secure them; by the 11th sec- 
tion it is provided, that the county shall pay all the costs in misdemeanor cases, 
as now, and the proceeds of said convict's labor shall be paid into the County 
Treasury. Though the Attorney-Creneral be entitled to a fee of $5.00, where 
the convict pays or secures the costs, and though the convict reimburses the 
county with the proceeds of his labor, and therebv indirectly pays the cost of 
his trial, yet the court hold, the Attorney-General is entitled to a fee of only 
$2.50 under the partial provisions of Sec. 4515 of the C<kle, and the convict can 
not be compelled to '^ work out'' any greater amount. 

2. The Convict bound only for'Htatib Costs. — Although the defendant be 
liable to judgment for his own costs, he cannot be held in cut«to<ly until he pay 
or secure the same ; he is onl}* bound for costs oii behalf of the State. 

3. Chapter 83 of Act of 1875— Void.— The Act of 187r>, Ch. 83, which pro- 
vides that the convict be ftirther held in the work-house, after working out the 
imprisonment aflixed by the jury, and all the costs in the case to worlcout; 
"also all costs which may accrue after conviction for clothing and other neces- 
cessaries," considered by the court, to be in violation of the 8th S<m'. of the bill 
of rights, which declares that no man shall be taken or imprisoned, etc., or de- 
prived of his liberty, but by the Judgment of his peers or the law of the land ; 
this chapter is held bv the court to be void.— [Ei>. 

Cases cmsD.— Act of 1875, Sec. 11 and Ch. 8:J: Bill of riorhts, Sec. 8: State v. 
Wm. Stanton, 6 Cold. 



McFAKLAKD, J., DELIVERED THE OPINION OF THE COUKT. 

Henry Knox was convicted of a misdemeanor, and sentenced 
to serve a term at hard labor in the County Work-house, and 
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ulso until be shall have paid, secured or ^' worked out '' accord- 
ing to law all costs in the cause in accordance with the Act of 
1875, and the clerk was ordered to certify a copy of the judg- 
ment, with the bill of costs, to the Superintendent of the Work- 
house. It is necessary that the bill of costs should be thus 
properly certified, in order to determine how long the defendant 
shall remain at labor in working out the costs, in case he fails to 
otherwise pay or secure the costs. The court gave certain di- 
rections to the clerk in making out this bill of costs, which were 
<»xcepted to, and appealed from by the defendant. 

Ist. The court directed a fee of $5.00 to be allowed to the 
Attorney-General. 

Previous to the Act of 1875 the District Attorneys' General 
were allowed a fee of $5.00 in misdemeanors, where the costs 
were paid or secured by the defendants, but in no case where the 
<sounty pays the costs in a misdemeanor was a fee of more than 
-82.50 allowed. The act of 1875 provided for defendants being 
compelled to work out the costs, when they fail to otherwise pay 
or secure them ; by the 11th section it is enacted : **That the 
county shall pay all the costs in misdemeanor cases, as now, and 
the net proceeds of said convicts' labor shall be paid into the 
county treasury.'' So that in such cases the costs are paid 
directly by the county, as it formerly was, but the county may 
be reimbursed by the convicts' lab«>r ; so it is argued that in 
reality the convict pays the costs, and the Attorney General 
should have a fee of §5.00. This argument is very plausible, but 
it is a case where the county pays the costs, as it previously did, 
and in such eases only §2.50 is allowed by the partial provisions 
of section 4515 of the code. Ti'ue, unless the convict should 
escape, die, or be unable to labojr, the county may be reimbursed, 
hut in this there is uncertainty ; the county has this risk to run. 

The act of 1875 does not, in terms, make any change in the 
fees of the Attorney General in such cases, and we are not disposed 
to add to the time that the convict must labor at 25 cents per 
<lay, in working out the costs. 

Upon a doubtful construction we hold it to be clear that if the 
Attorney General can only receive $2.50 from the county, that 
the convict should only '*' work out " that amount. So upon this 
we hold that the court below erred. 

2nd. The Court directed that the defendant, in case he failed 
to pay the same, should be required to work out his own costs, 
that is, the costs of the Clerk and Sheriff for subpoenas and the 
attendance of his own witnesses. This we hold to be error. We 
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held recently at Nashville, that the security of a (leCendaiit lor 
" line and costs " was only bound for costs on behalf of the State. 
A defendant paying or securing the line and costs on l)ehalf of 
the State, (where there is no other pifnisbment adjudged,) is en- 
titled to his discharge. Although liable to judgment for his own 
costs, he cannot be held in custody until he pay or secure the 
same. The State, in one sense, has no interest in the payment 
of the defendant's costs. This was the law previous to the act of 
1875, and this act only substituted labor in the work-bouse in 
lieu of paying or securing the costs, and only*to the extent of the 
costs which the defendant was requiit^d to pay or secure in order 
to obtain his discharge ; that is, the States' costs. 

3rd. The action of the Court is complaintd of iii another re- 
spect. 

The Court added to the judgment, that the defendant be further 
held in the work-house, after working out the imprisonment 
affixed by the jury and all the costs in tlie case, to work out "also 
all costs which may accrue after conviction for clothing and other 
necessaries provided for by the act of lS7o, ch. 83, p. 117. 

The 4th section of the act is, " That ever)'' person confined in 
a work-house for failing to pay or secure his line and costs, or 
costs only, as the case may be, shall be credited at the rate of 
twenty-five cents per day, in addition to the jailor's fees, and no 
person shall be discharged from the work-house before said fine 
and costs, " und the costs of all necessary cfothirn/ provided j'^ 
have been fully paid as aforesaid, or the county judge so orders. 
Provided that no person shall be discharged except upon cer- 
tificate of a physician that such person is unable to labor. It 
is argued that this provision is subject to great abuse, that the 
keeper of the work-house may, if he choose, continue to furnish 
the convict with clothing, to be worked for at 2') cents per day, 
and thus prolong his imprisonment almost indefinitely, and that 
there is no ade<|uate provision to protect the convict from such 
impositions. We think this provision is seriously objectionable. 
The convict is required to work out the costs, including all jailor's 
fees accruing before and after conviction^ and down to final 
discharge, but the costs and jailor's fees are fixed by law, and 
the convict is credited by twenty-five cents per day and jailor's 
fees. The time the convict is to labor in the work-house to pay 
the cost of his necessaiy clothing is not ascertained by Ihe judg- 
ment of the court, nor is it fixed so that it may be rendered cer- 
tain by any law of the land, it is to be determined only by the 
discretion of the superintendent of the work-house, or by his 
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agreement with the convict on the other hand. But it is not an 
objection by which we can declare the law void, that it is liable 
to abuse unless it violates some restriction of the constitution. 
Does it violate the 8th section of the bill of rights^ which de- 
clares "that no man shall be taken or imprisoned, * * * 
or deprived of his liberty but by the judgment of his peers, or the 
law of the land ? 

We refer alone to such imprisonment as the convict may be 
compelled to undergo in working out the costs of clothing after^ 
wards to be provided for him; would such imprisonment be by the 
judgment of his peers or the law of the land. The duration of 
such imprisonment is to be determined alone by the superintend- 
ent or keeper of the work-house, unless we suppose the convict 
may consent to it ; how long the convict is to labor on this ac- 
count the superintendent is to determine. 

The law of the land, in this sense of the clause of the consti- 
tution, has been held to be equivalent meaning to " due process 
of law." A mere legislative act depriving a citizen of his liberty, 
is not in this sense the law of the land, unless it authorizes a 
proceeding wherein the party whose right is involved can have or 
is authorized to have a hearing and make defence. Says Mr. 
Webster, due process of law, or the law of the land, " is the gene- 
ral law which hears before it condemns, which proceeds upon in- 
quir}% and renders judgment after trial." It is not enough that 
the law may be general in its application. " It is not," says Mr. 
Cooley, '^ the partial character of the rule so much as its arbitrary 
and unusual nsiture, which condemns it as unknown to the law 
of the land." 

See the State vs. Wni. Staten, G Cold., where these authorities 
are quoted and approved and enlarged upon in the opinion of 
Judge Smith. Apply these principles to this case. Suppose, 
after the convict has been imprisoned a time sufficient to pay the 
costs in the case, the superintendent of the work-house assumes 
the right to hold him a still longer time to w^ork out the cost of 
clothing furnished ; and the convict denies this rights denies that 
the clothing has been furnished or received by him, denies the 
cost or value charged by the keeper. Where is his remedy ? he 
has never had an opportunity to be heard upon these questions, 
no court has passed judgment upon these disputed facts. His 
keeper says the cost of necessaiy clothing furnished is $10, and 
that the convict shall serve forty days, and to this imprisonment 
he is condemned without a hearing and condemned by a tribunal 
unknown to the law, and left without a remedy, except it be by 



114 TH£ TENNESSEE LEGAL REPORTER. 

a writ of habeas corpus; but the constitution does not leave 
him to this remedy. He should be condemned first, and not first 
imprisoned and afterwards left to obtain his discharge, if not will- 
ing to submit. The remedy by writ of habeas corpus in such a 
case would be without the trial by jury, to which the defendant 
was entitled. 

We are of the opinion that the objections to this feature of the 
law are of a gi*ave character ; that it seriously affects the consti- 
tutional rights of the citizens, and might often result in prolonged 
imprisonment and gross oppression, and we are therefore con- 
strained to declare it void. We are aware that if no provision 
be made for clothing prisoners, that serious embarrassment will 
follow, but these considerations do not, in our opinion, meet the 
objections to the law wc have pointed out. 

These difficulties may, perhaps, be obviated by legislative ac- 
tion. 

Judgment reversed. 



PHELPS, el aL v. MURRAY, et oL 



Cliancery Court at ^'aMhvillo, April Term, \H77, 



To SrSTAlX A CONVKYANi^K 0¥ PROPERTY — \OT IN KSSK — WlIAT NKCESSARY. — 

To sustjiin a conveyance of property not in esse there Jinisi he a vjihiable con- 
sideration; it i.H tlierefore doubtrul whether pre-existinjij dehts will l>e suffi- 
cient. The contract must be one of wlileli a court of equity would decree the 
specific perfornuince, or tlie property, wlicn it comes into 'fsae.^ must Ihj taken 
possession of by the grantee before adverse rights attach. — [Ki>. 

Casus crrED* — Co. Mtt. 265rt; Grantham v. llawlev, Hob. 1^2; Uobinson v. 
Macdonell,5 M. <& S. 228; Bucknell v. Roiston, Tree, in Cii. 23S; Curtis v. 
Auber, 1 J. & W 5()0; Langton v. Horton, 1 Hare 549; Ilolrovd v. Marsluill, 

2 De G. F. & J. 596; 10 H. L. (^ases 191; C^ongreve v. Evett.s,* 10 Kxch. 298; 
Hope v. Havley, 5 Ellis & Bl. 830, 845; Head v. Goodwin, 37 Me. 182; Black- 
more v. Sheiby, 8 Hum. 439; Itobinson v. Elliott, 22 Wall. 523; Mitchell v. 
Wlnslow, 2 Sto. 630; Wright v. Wright, 1 Ves. 411; Pennock v. C'oe, 23 How. 
128; Diuihani v. Railway Company, 1 Wall. 254: Galveston R.^. v. Cowdrey, 
11 Wall. 459; United States v. New Orleans RM,, 12 Wall. 302; Clay v. E. T. 
& V. R.R. Co., (5 Heisk. 421 ; Willlnk v. Morris Canal and Banking Company, 

3 Green Ch. 377; Hmithurst v. Edmunds, 1 McCarter 408; Butt v. Elliott, 19 
Wall. 544; Cooper v. Apperson, MS. opinion at Jackson: Dalton v. Landahn. 
27 Mich. 529-, Brett v. Carter, 3 Cent. L. J. 286: Robinson v. Elliott, 22 Wall. 
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513; EdgcU v. Hart, U N. Y. 213; Moody v. Wright, 13 3Iet. 17; (^oUins v. 
Meyers, 16 Ohio 547; Mickraan v. Perrin, « Cold. 135; Teniiej^sce Natio*ial 
Bank v. TIbbort, 2 Soiitli. Law "Rev. 175. 



Bkkokk. HON. WM. F. COOrKR, C uaMULI.ok. 

The complainantii, as judgment creditors of tbe ulefendantn, 
Murray & liegan, whose executions have been returned nothing 
found, seek by this bill to reach the interest of the judgment 
debtors in a stock of goods in their possession at the filing of 
the bill ; but previously, and previous to the creation of the com- 
plainants' debt, conveyed by said debtors to the defendant Brad- 
ford, in trust, to secure debts owing by them to the defendants 
N. and G. Taylor. The conveyance includes some realty, and 
certain personalty described as follows : " Our entire stock of 
goods, and each and every article composing the same, now in 
our store, Nos. 19 and 21 North College street, Nashville, knd 
any other goods which may from time to time, during the exist- 
ence of this mortgage, be purchased by the grantors and put into 
said store to replace any part of said stock which may have been 
disposed of, or to increase or enlarge the stock now on hand." 
The debts secured were evidenced by notes having several 
months to run before niaturitv* and the condition of the deed was 
that the trust should be void, if the notes were paid as they be- 
came due ; but otherwise the trustee might enter or sell. There 
were covenants by the grantors to keep up the stock to its con- 
dition at the date of the (conveyance, and to apply "the profits 
arising from the sale '' of the stock to the jiayment of the notes* 
as they fell due. The bill insists that the deed is void on its 
face to the extent of the personalty included therein, and the 
demurrer squarely presents this question for decision. 

The mortgage does fairly imply that the mortgagor is to re- 
main in possession of the goods and sell them in an ordinary 
course of business, and does undertake to include goods to be 
thereafter acquired and brought into the stock. Two of the 
vexed questions of modern law are directly raised by the facts. 
There is a class ol* cases in which the reservation of a power of 
disposition by the mortgagor ol* property mortgaged, and the 
shaping of the mortgage so as to include after-acquired property, 
have been uniformly recognized as not inconsistent with the 
validity of the deed. There is another class of cases in which 
precisely the same provisions in substance have been held by 
some courts fatal to the conveyance, while other courts have 
been unable to see why any distinction should be made between 
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the two classes. The difliculty lies exactly at this poiut, and 
the solution must depend upon our being able to find some well- 
grounded legal principle which will reconcile the seeming con- 
flict. 

To constitute a valid sale at law the vendor must have a pres- 
ent property, either actual or potential, in the thing sold. Vo. 
Litt 265 a; Grantham v. Ilawley, Hob. 132; Robinson v. Mac- 
donell, 5 M. & fej. 22S. ^ It was long in doubt ho\y far equity 
would go in recognizing such contracts. In IJucknell v. lloiston, 
Prec. in Ch. 288; the supercargo of a ship, which was to go on a 
voyage to the East Indies, having shipped on board several 
goods and commodities, borrowed money of the [)laijitiff', and 
made him a bill of sale of the goods, "' and of the produce and 
advantage that should be made thereof," in the nature of a se- 
curity or pledge. The goods were sold on the voyage, and with 
the money others were bought, and these likewise were invested 
in other goods, ''and so there had ))een several barters and ex- 
changes of several sorts of goods." The supercargo died on the 
return voyage, and the defendant, his creditor, took out letters 
of administration on his estate, and secured possession of the 
goods. The plaintiff brought his bill to have an account and 
discovery of the goods, and satisfaction for the produce and ad- 
vantage thereof. The Lord (.'hancellor. Lord (-owper, was of 
opinion that the trusts of the goods appeared upon the very face 
of the bill of sale, that the plaintiff was entitled to all the advan- 
tages consequential u])on such trust, and might follow the goods 
for that purpose, so far as the jjroduce could be traced, but no 
further, the residue to go in course of a<lministration. In Curtis 
V. Auber, 1 J. & W. 50(5, Lord Kldon sui)ported an assignment 
of the present and future earnings of a ship. And in l^ngton 
V. Horton, 1 Hare 541), thi* mortgage of a whale ship, her tackle 
and appurtenances, "and all oil and head matter, and other 
cargo Avhich might be caught and brought home in the ship, on 
and from her then present voyage/' was sustained against a judg- 
ment creditor of the mortgagor. '' It is im])ossible to doubt," 
says V. C, Wigram in this (»aso, in careiully guarded language, 
'' for some purposes at least, that, by contract, an interest in a 
thing not in existence at the time of the contract may, in equity, 
become the property ol* a purchaser for value.'' That the law 
was far from settled on the subject, and the ratio decidendi 
still in doubt, will appear from the decision of Lord Campbell, as 
Lord Chancellor, in llolroyd v. Marshall, 2 l)e G. K. & J. 596. 
There, the conveyance in mortgage was of all the machinery. 
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impleiuents, etc., in a schedule, with a proviso that all the ma- 
chinery, implements, etc., which, during the continuance of the 
security, should be fixed or placed on the premises in addition 
to, or substitution lor, the machinery, etc., specified in the 
schedule, should, during the continuance of the security, be sub- 
ject to the trusts thereby declared. In a contest between the 
mortgagee and a judgment creditor of the mortgagor, Lord 
Campbell held that the latter had the better title to the machin- 
ery which had been added to, and substituted for, the machinery 
specified in the schedule. His reason was, that the mortgagee 
had acquired by the mortgage only an equity in the after- 
acquired property, which must give way to the legal right of a 
creditor, unless perfected by possession before the levy of the 
execution. This decision was reversed by the House of Lords, 10 
II. L. Cases, 191, after two arguments, Lord Westbur}', the then 
Jjord Chancellor, delivering an opinion, the reasoning of which 
convinced his colleague. Lord Wensleydale, who had come to a 
diff'erent conclusion on the first argument, and has been deemed 
eminently clear and satisfactory by judges and text writers. 

''The question," he says, '^may be easily decided by the 
application of a few elementary principles long settled in courts 
of equity. In equity it is not necessary for the alienation of 
property that there should be a formal deed of conveyance. A 
contract for valuable consideration, by which it is agreed to 
make a present transfer of property, passes at once the beneficial 
interest, provided the. contraet is one of which a court of 
equity ivtll decree spenfic performance. In the language of 
Lord Hardwicke, the \ endor becomes a trustee for the vendee, 
i<ubject, of coarse^ to the contract being one to he sjjecijically 
performed. And this is true, not only of contracts relating to 
real estate, but also of contracts relating to personal property, 
jirovided the latter are such as a court of equity loould 
direct to be specifically performed^ "There can be no 
doubt, therefore," he concludes, "that the mortgage deed 
amounted to a valid assignment in equity of the machinery and 
chattels in existence and upon the mill at the date of the con- 
tract." " It is alleged," he continues, "that this is not the effect 
of the contract, because it relates to machinery not existing at 
the time, but to be acquired, and fixed and placed in the mill at 
a future time. It is (juite true that a deed, which professes to 
convey property which is not in existence at the time of a con- 
veyance, is void at law, simply because there is nothing to con- 
vey. So in equily, a contract which engages to transfer property 
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not in existence can not operate as an immediate alienation, 
merely because there is nothing to transfer. But it a vendor or 
mortgagor agrees to sell or mortgage property, real or personal, 
of which he is not possessed at the time, and he receives the 
consideration for the contract, and afterwards becomes possessed 
of property answering the description in the contract, there is no 
doubt that a court of equity would compel him to perform the 
contract, and that the contract would, iu e(iuity, transfer the 
beneficial interest to the mortgagee or purchaser immediately on 
the projjorty being acquired. This^ of anirse^ assiimeH that 
the supposed contract is one of that class of which a court 
of eqxuttf would decree the specific performance. If it be so, 
then, immediately upon the acquisition of the property described, 
the vendor or mortgagor would hold it in trust for the purchaser 
or mortgagee, according to the terms of I he contract; for, if a 
contract be in other respects good and tit to be performed, and 
the consideration has been received, incapacity to perform it at 
the time of its execution will be Ao answer when the means of 
doing 80 are afterwards obtained." 

In this case attention was called bv Ix)rd Chelmsford to the 
fact that, although at law an assignment of a thing which has 
no existence, actual or potential, at the time of the execution of 
the deed is altogether void, yet, where future property is assigned 
And, after it comes into existence, possession is either delivered 
by the assignor or is allowed by him to be taken by the assignee, 
in either case there would be the novus actus interveniens of 
the maxim of Lord Bacon, and the property would pass. Con- 
greve v. Evetts, 10 Exch. 298; Hope v. Havlev, o Ellis & Bl. 
S30, 845; Head v. Goodwin, 37 Me. 182. 

The two points prominently brought out iu this case with 
marked precision, and upon which the decision is made to rest, 
are, that the conveyance of property not in existence, upon a 
valuable consideration, will be good even at law, if the property 
be actually taken possession of by the conveyee under the con- 
tract before the riglit of third persons attach ; and that such a 
conveyance will be good in equity without such previous posses- 
sion, provided the contract is one of that class of wliich a 
court of equitij would decree the specific performance. A 
contract relating to realty was always enforceable in equity, and, 
therefore, a conveyance of realty, not the present property of the 
vendor, is good in equity. Blackmore v. Shelby, 8 Hum. 439. 
It is by reason of overlooking these distinctions that the decis- 
ions have become, in the language of Mr. Justice Davis, irrecon- 
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cilable ^^by any process of reasoning, or on any principle of 
law." Robinson v. Elliott, 22 WaU. 623. 

The leading American decision on these questions is that of 
Mr. Justice Story in Mitchell v. Winslow, 2 Sto. 630. That 
eminent judge, with his wonted boldness and wealth of learnings 
applied the doctrine subsequently enunciated in Holroyd v. Mar- 
shall in a nearly similar case— -the mortgage, however, reserving: 
io the mortgagors until default, not merely the power to use, but 
the power ^^to dispose of the property mortgaged. The assign- 
ment could, he conceded, have no positive operation to transfer,. 
in prceenti, property in things not in esse; but,, he added, "it 
operates by way of present contract, to take effect and attach U> 
the things assigned, when and as soon as they come in esse;" 
and it may be expressed as such a contract in reni^ in equity." 
And he cites the decision of Lord Hardwicke in Wright v. 
Wright, 1 Ves. 411, probably the same alluded to by Lord 
Westbury, as expressly recognizing the doctrine. The great 
Chancellor there held that an assignment of a contingent inter- 
est or possibility of an inheritance was equally allowable with 
an assignment of a possibility of a personal thing or chattel real,, 
and added : "An assignment always operates by way of agree- 
ment or contract, amounting, in the consideration of this court, 
to this — ^that one agrees with another to transfer and make good 
that right or interest, which is made good here by way of agree- 
ment." Mr. Justice Story pushed this doctrine to the full extent 
in the case before him, being of opinion that the power of dispo- 
sition was not against public policy where it is "positively 
avowed and provided for " in the face of the deed. This point 
of the case was rather taken for granted than considered, and i& 
one of the gravest doubt upon the character of contract then 
before the couit. 

To sustain a conveyance of property not in esse^ there must 
be a valuable consideration; and it is, therefore, doubtful 
whether a pre-existing debt will be sufficient. The contract 
must be one of which a court of equity would decree the specific 
performance ; or the property, when it comes into esse^ must be 
taken possession of by the grantee before the adverse right 
attaches. The decisions which have kept these principles in 
view, as many of them have, are founded on the ancient land- 
marks and undoubtedly sound. 

Upon these principles conveyances which simply extend the 
mortgage to after-acquired property, or which give a limited 
power of disposition of specific articles with a view to replace- 
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ment by similar articles, such as the machinery and tools of a 
manufacturing company or the rolling stock of a railroad^ or 
which cover the return cargo of a ship freighted for foreign com- 
merce, are unobjectionable. Conveyances of realty, of the pro- 
duce of realty, of things of the nature of realty, or largely con- 
nected with realty, are within the rule, because enforceable in 
equity. Conveyances which, by reason of the importance of the 
subject-matter or of the purposes of the creation or uses of the 
subject-matter, involve the interests of the public, fall within the 
rule. The decisions are, I believe, uniform, that the mortgage 
of the road-bed, rolling stock, and other articles essential to the 
exercises of the franchises of a railroad, will be enforced in 
equity, although made to cover future additions and incomes to 
be earned, and with the reservation of a power to dispose of and 
replace certain articles. Pennock v. Coe, 23 How. 128 ; Dun- 
ham V. Railway Company, 1 Wall. 254 ; Galveston R,R. v. 
Cowdrey, 11 Wall. 459 ; United States v. New Orleans R.R., 12 
Wall. 362; Clay v. E. T. & V. RR. Co., 6 Heisk. 421. The 
reason is, that the public interest is involved in the enforcement 
of such contracts. The mortgage of a canal to raise money for 
its completion falls within the reason. Will ink v. Morris Canal 
and Banking Company, 3 Green Ch. 377. An equitable mort- 
gage of future additions to the furniture of a large hot^l, as se- 
curity for rent, is within the rule. Smithurst v. Edmunds, 1 
McCarter 408. The mortgage of future crops, to secure the rent 
of land, is clearly good. Butt v. EUett, 19 Wall. 544; Cooper 
v. Appereon, MS. opinion of Sup. C't. Tenn. at Jackson. 

The conflict of the authorities is over the class of cases like 
the one before us, where, in a purely private transaction, a mort- 
gage lien is sought to be created on personal goods, the only 
profitable use of which is as articles of commerce, and an unlim- 
ited power of disposition is reserved. Such a mortgage does not 
create an absolute lieu on any property, but, as has l^en said, a 
fluctuating lien which opens to release that which is sold, and to 
take in what may be newly purchased. If the conveyee obtain 
actual possession of the articles which at any one time fall 
within the description, before seizure by adverse claims, the title 
to these articles becomes perfect under the conveyance treated 
as a power. Dalton v. Landahn, 27 Mich. 529. The doubt is 
where there has been no novus actus intei^veniensy and the 
rights of the parties must turn upon the validity of the contract. 
It is not valid at law as to after-acquired goods, that is clear. 
It is such a contract as a court of equity will enforce ? In a 
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recent and well-considered case in the District Court of the 
United States for the District of Massachusetts, Lowell, J., has 
undertaken to answer this question in the affirmative. Brett v. 
Carter, 3 Cent. L. .1. 286. It will be found, however, that most 
of the authorities cited and relied on by him range themselves 
under one or the other classes of cases clearly within the decis- 
ion and reasoning of Ilolroyd v. Marshall. No English decision 
has gone any further, and the weight of American authority is 
undoubtedly against an extension to this pai'ticular class of 
cases. The Supreme Court of the United States has thrown the 
weight of its great authority in the negative. Robinson v. 
Elliott., 22 Wall. 513. The ^leading commercial State of the 
Union has ranged itself on the same side. Edgell v. Hart, 9 N. 
Y. 213. So has the State of Massachusetts, notwithstanding the 
lead of its ablest judicial son. Moody v. Wright, 13 Met. 17. 
So has the great western State of Ohio, in a masterly opinion. 
Collins V. Meyers, 1(5 Ohio '")47. Our own Supreme Court has 
reached the same conclusion, expressly overruling Hickman v. 
Perrin, 6 Cold. 135, where the intimation was otherwise. Ten- 
nessee National Bank v. Ebbert, 2 South. Law Rev. 175. 

The reason of the decisions against the validity of such deeds 
does not rest, as has been thought, on a presumption of fraud in 
conflict with the general rule that the question of fraud, arising 
out of the retention of possession by the grantor with power of 
disposition, is one of fact, to he determined by the circumstances 
of the particular case. It rests, principally, upon the ground 
that such a transaction, irrespective of fraud, is against public 
policy, throwing open too wide a door for possible fraud, and, 
the contract does not fall within that class of which a court 
of equity toill deer fie the specific performance. The con- 
tract is invalid at law, and not enforceable in equity. The de- 
murrer must be overruled. 

R. McP. Smith, for complainants; Bradford & Henderson, for 
defendants. 
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THE STATE i;. ALEXANDER FARRAR. 



3lm»hTllle, TflmreU !•, 1 97 7. 



Obstructing Pl'bm** Koad— Ixdictmext for. — In an indictment for ob- 
structiiiK A public road it was alleged that the road was laid out by the County 
Court. HeUl by the court to »>e tantamount to thi» oharjr*' that It is a public 
highway.— [Ed. 



DEADKUICK, I . .J.. DKLIVKttKD TlIK OlMXiON OK THE lOURT. 

The jury found the defendant guilty of obstructing a road in 
Coffee County, and on motion the court arrested the judgment, 
and Attorney-General appealed. 

The ground upon which it is supposed the judgment was ar- 
rested is, that the indictment does not specify of what class the 
road obstructed was. The same section of the Code, which 
makes the obstruction of a public highway indictable, makes 
obstrucrion of a "private way" and "ways to buryinjc places'" 
indictable. — Sec. 1413, Sub-Sec. 4. 

The indictment charges that the road obstructed was laid out 
by the County Court. This is t^&ntamount to the (*harge that it 
is a public highway. 

We think the court erred in arresting the judgment^ and 
should have rendered judgment on the verdict of the jury. 

It was stated in the argument by defendant's counsel that the 
Attorney-General had not signed the indictment, and on this 
ground the arrest of the judgment was affirmed, but it now ap- 
pears otherwise — ^that judgment, if entered, will \ye vacated — 
and such judgment will be entered in this court as should have 
been rendered in the court below — that is, that defendant, Far- 
rar, pay S5 and the costs of this court and the court lielow. 
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STATE r. ANTHONY. 



•f avksoa, 9lay 9«, t877« 



Magistratks* F'ke8 — ForTakixi; Down 1'roof in Criminal <*asks.— l*"iuler 
Sec. 5062 of the Cocle, under the caption, *' Proceeding »)efore Conimittiiig 
Magistrate^/' it i« enacted, '* the evidenc^e of witneMseg examined *<liall be re- 
duced to writiuj^ by the Magii>trate, or under his direction, and sighed by the 
witnesi«e» respectively;'' for auch service.-* Magi!«trates :ire allowed ttie same 
fee a!« prescribed by law for the talking of deimsitiotis. — [Ed. 



FREEMAN. .J., I>ELIVEREU THK OI»rMOX OV THE COURT. 

By the Code, Section 4550, after fixing the fees allowed Jus- 
tices of the Peace in the cases specified, it is provided that " for 
any other service required by law in criminal cases the same 
fees are allowed by law in similar services in civil cases." 

Taking down the testimony in criminal cases on preliminary 
examination by Justices is a service required of them by law 
in such cases; no fees are prescribed in this section of the Code; 
they must either be allowed no fees for this service (which is 
not to be presumed), or allowed ^' same fees as allowed in simi- 
lar services in civil cases." The only services similar to this in 
civil cases performed by a Justice is the taking of depositions. 
The services in the one case are similar or like the other. It is 
the taking down in writing officially the testimony of a witness. 
It is true in this case it is not necessarily to be used as testimony 
in the criminal case, but in certain contingencies it may be so used. 
The uses to which the testimony may be applied, I do not think, 
furnish any guide to the determination of the question before us, 
but only the question as to whether the services are similar; if 
they are, then like fees are to be allowed as in civil cases for 
such similar or like character of services. It is provided that 
the services shall be identical in every particular, in order to 
make the fees in one case the same as in ' the other, but only 
shall be similar — ^that is, of like kind. I think the likeness in 
the services in the two cases is so clear, and in so many particu- 
lars, as sufficiently to fix the rate of the fees under the pi*ovisions 
of the Code cited to be the same, therefore the fees ought to be 
allowed. 
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rOXCURBIXG OPIXlOy, BY TLRXEY, J. 

By Section 5062 of Code, under the caption, ''^ Proceedings 
before Committing Magistrate," is enacted : *' The evidence of 
the witnesses examined shall be reduced to writing by the Mag- 
istrate, or under his direction, and signed by the witnesses re- 
spectively." 

Section 4')o0, alter iixing the fees allowed Justices in c4-imi- 
nal cases, in certain specified items of service, by Sub-Section 8, 
enacts: "For any other service required by law in criminal 
cases the same fees allowed by law in similar services in civil 
cases." 

By statute a fee of one dollar is allowed for the taking of a 
deposition by a Justice of the Peace or other authorized oflScer. 

A deposition is the attested written testimony of a witness. 
The evidence committed in full substance to writing by the 
Magistrate, signed by the witnesses in criminal cases, comes 
within this definition. 

The taxation is proper and will be certified. 



THE STATP] r. GREEN CHAIRS AND ALBERT M. NEAL. 



JacksoM, «!«■• •, 1877. 



Prbviois* Opixiox ov Grand Jtror — Does Not Disgi amfy— The forenuu 
of the Grand Jury that found the indictment in this ru.^e was one of the com- 
mitting Maei»trat«»» ; such fact waft pleaded in abatement to the indictment, 
urffinff the incompetency of the Grand Juror, u|)on the ficround that he had pre- 
judged the caw. The <;ourt »»av, **we do not under^<tand that our laws re- 
4|uire that tlie Grand Jurors »hall be free from any previous opinion, as to the 
jfuilt of the acouf»ed/' — [En. 



MCFAKLAND, J., DRLIVEBED THK OPINION OF THE COURT. 

The defendants to this indictment for larceny pleaded in 
abatement that the foreman of the Grand Jury that found the 
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indictment was not a competent and qualified grand jurar be- 
cause he was one of the Magistrates who heard the case upon a 
preliminary examination and committed the defendants to an- 
swer the charge, and that he had therefore prejudged the case. 
Upon demurrer this plea was held good, and the defendants dis- 
charged; the Attorney-General, on behalf of the State, has ap- 
pealed« 

It has been frequently held in this State that it may be shown 
by plea in abatement that gi*and jurors were not competent ae 
that they were not freeholders or householders. — See cases cited, 
King's Dig. 4992, but we do not understand that our laws re- 
quire that the grand jurors shall be free from any previous 
opinion as to the guilt of the accused. "Every male citizen 
who is a freeholder or householder and twenty-one years of age* 
is legally qualified to act as a grand or petit juror, if not other- 
wise incompetent under the express provisions of this Code." — 
See Code, Sections 4002, 4002a. This is the language of the 
statute. Is there, then, any express provisions of the Code ren- 
dering a grand juror incompetent on account of a preconceived 
opinion ? Sections 4003 and 4004 may, for the present pur- 
poses, be taken as applying to grand or petit jurors, but the 
qualifications there referred to do not apply to this case. Sec- 
tion 5085 is the only express provision other than the abare dis- 
qualifying grand jurors, and that is in case the grand juror is 
himself charged with an indictable offence, or is prosecutor, or 
the offence is committed against his person or property, or he is 
connected by blood or marriage with the person charged ; so it 
results by the positive provisions of Section 4002, if he is a 
male citizen, a freeholder or householder and twenty-one years 
of age, and does not come within the express provision of some 
other section of the Code, disqualifying him, he is legally quali- 
fied to act as a juror, and we have seen that in this case the 
juror does not come within the express provisions of any other 
disqualifying section of the Code. 

The judgment will be reversed, the demurrer to the plea in 
abatement sustained, and the cause remanded. 



: 



126 THE TENNESSEE LEGAL REPORTER. 

WESTERN UNION TELEGRAPH CO. r. STATE OF TEN- 
NESSEE AND COUNTY OF SUMNER. 



ilTmvltTllIc, «ImmMary 90, 1977. 



TKLKiiRAPH Links — Taxable. — ^Telegraph linos are coiisiderod as partaking of 
the nature of realty, in analogy to the new doctrine that railroads and rolling 
istoi'k are w treated, and consequently nnder the Act of March 24, 1875, such 
property ij« held by the Court liable to State and county tax. — (Ei>. 



FREEMAN, J.. DKLIVKRKI) THK OIMMON OF TkE COURT. 

The only questiion in this case is, whether the line of tele- 
graph owned by plaintiff, in error, is subject to State and county 
taxes as other property in the county of Sumner. The general 
question to be decided will be as to whether telegraph lines, as 
property, are now subject to taxation under our laws — this par- 
ticular case being brought, as we understand, to test the ques- 
tion. 

By the Constitution of 1870, Art 2, Sec. 28, all property, 
real, personal or mixed, shall be taxed, but the Legislature may 
except such as may be held by the State, by counties, oities or 
towns, and used exclusively for public or private corporation 
purposes, and such as may be held for purely religious, charit- 
able, scientific, literary or educational purposes; also $1,000 
worth of personal property in the hands of each taxpayer, etc. 
It is ordered all property shall be taxed according to its value, 
that value to be ascertained in such manner as the Legislature 
shall direct, so that taxes shall be equal and uniform throughout 
the State. By the Act of March 24, 1875, it is enacted, in pur- 
suance of the imperative mandate to the Legislature, that all 
property shall be taxed, with the exceptions laid down in 
the Constitution specified. By the Constitution and this law 
all property, with the exceptions specified, shall be taxed ; it is, 
however, to be taxed according to its value, that to be ascer- 
tained in such manner as the Legislature shall direct, so that 
the taxes shall be equal and uniform throughout the Stat€. 
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The only question then is, does the system under which the 
value of our property is to be ascertained furnish the means of 
ascertaining the value of a telegraph line running through a 
county ? if so, then its taxation follows, as a matter of course- 
It is property, it has a local situs, which may be readily ascer- 
tained, so far as the line is concerned, is affixed to the soil, and 
its cost and value may be readily ascertained, we think, with 
approximate certainty, sufficient for all the practical purposes of 
taxation ; absolute certainty in value and equality, being a thing 

probably unattainable by any system. 

<• • 

We treat the telegraph line as partaking of the nature of 
realty, in analogy to the new settled doctrine that railroads 
and rolling-stock necessary to their use, running alone on their 
track, are so treated. We are aware that this is not strictlv 
within the definition of realty, as found in the ancient common 
law, but those definitions were found in a ruder age than this, 
and must be accommodated to the advance of the age by sound 
analogies, as demanded by the exigencies of our diversified de- 
velopment, with this assumption we look to the Act of 1875, 
March 23d, providing for the assessment and collection of reve- 
nue to see if this property may fairly be assessed and its value 
ascertained for taxation. It is there provided for the election 
of a tax assessor to asses and list all the real estate in his coun- 
ty. He is, by the second section of the Act, to prepare a list of 
all taxable real estate in each civil district or ward of his countv, 
and then select in each district, with taxable realty worth less 
than $200 by last assessment, two respectable, prudent and dis- 
creet freeholders, residents therein, who, being sworn impartially 
to perform their duties, who, in connection wuth himself, are to 
assess and value all such property, and prepare a list of the 
same." Other provisions regulating the details of the proceed- 
ing need not be noticed. 

We think it clear that all this may be done as to n telegraph 
line as w-ell as any other property, locally situated in each civil 
district, including instruments, etc., attached to and making up a 
part of a complete line of telegraph fitted for use as such. We 
can see no need for the Legislature providing any special or 
arbitrary mode for ascertaining how such property shall be as- 
sessed, nor would it be proper to affix any arbitrary valuation 
upon it; its real value is to be ascertained as other property, 
and it taxed upon the same — in fact, to fix any arbitrary mode 
for assessing or ascertaining the value of property of the kind 
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ivould not be in accord with the spirit of the Constitution, or 
probably tending to make an arbitrary result not the real one — 
that is, the true value of the property, which is what was de- 
signed by the Constitution. The same principle applies to for- 
mer modes of^ assessment before the Act of 1875, here referred, 
the particular mode of ascertaining the value by a general as- 
sessor and freeholders being the only essential difference. We 
think this the best solution of this question. 

We cannot assume the legislature have failed to obey the 
mandate of the Constitution — that all property shall be taxed — 
if what they have enacted may be made to reach the end desig- 
nated. We think we have shown that our law may be strictly 
pursued, and this property onerated with its fair share of the 
burdens of government. We find no exception in its favor; 
none, in fact, is authorized by the Constitution or by the Act of 
J 875. We do not feel called on to make one in favor of this 
corporation, unless compelled by law so to do. We think no 
such compulsion exists. This company, as others, pay a privi- 
lege tax on the privilege of telegraphing of 4 mills on the dollar 
on every $100 in gross receipts by the Act of 1871 ; this, how- 
ever, cannot affect the liability of the property owned by the 
company to taxation as property. The privilege is one thing, 
the proi)eriy owned by the party having the privilege another, 
each of which may be taxed, the one as a privilege, the other 
as property, according to its value, as provided by the Constitu- 
tion. We therefore conclude their property is subject to taxa- 
tion as such ; as to the privilege tax, we will not examine the 
liability of the company to its judgment, as it is not in question 
in this case; nor do we deem it necessarv to examine the stat- 
ute to see if the County Judge has pursued precisely the proper 
mode of assessing this i)roperty in this case; we settle the prin- 
ciple, and the details can l)o adjusted by counsel iu the judg- 
ment. 

Affirm the judgment. 



I do not concur. I think the Legislature has (ailed to take 
necessary steps to authorize the collection of the tax. 

McFakland, J. 
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JOHN B. ANDERSON t%s. C. E. REAVES, et at. 



IVnuhTille, JaBuary Term, 1877. 



Baxkiu'ptcy — OisciiAiutK IX — May be set ip by Bill in ("hanckry Agaixst 
Dkcree — When, — Bankruptcy prorcedings having been hisitituteil before final 
decree in the ('onrt below, and suggestion thereof made, and the assignee made 
a party cietendant, thougti the proceedings were not then stayed to await the 
decision of Court of Banlvruptcy as to a discharge, but decree was afterwards 
rendered against tiie banlcrupt witliout noticing tlie assignee, the bankrupt 
may, neverthelcns, hv bill in tliancerv, set up iiis dischnrge against said de- 
cree.-rKD. ^ f^J^^^g, 



U FARLAND, J., DELIVERED THE OlMNION OF THE COURT. 

This voluminous recoi'd presents a single question. The bill 
shows that a decree foi* money was I'endered against complainant 
and others, in favor of C. E. Reaves, on the 2nd day of Novem- 
ber, 1871, which was by appeal vacated and the cause removed 
to the Supreme Court. That afterwards, on the day of De- 
cember, 1871, the present complainant, Anderson, obtained his 
dischai'ge in bankruptcy, which by this bill he pi*ays to have set 
up as a dischaige, the debt being one which was provable in 
bankruptcy. The record of the former cause shows that during 
its pendency the fact that proceedings in bankruptcy had been 
instituted blithe pi-esent complainant, Anderson, was suggested 
and admitted of i-ecord, and by consent the cause was revived 
against his assignee, but no further notice was taken of the as- 
signee, and the final decree was rendered against Andei'son. The 
discharge having been subsequently obtained, is sought to be set 
up by this bill. 

We have held that when the discharge is obtained after the 
decree in the court below, and while the cause is pending in this 
court, that it may be set up by bill in chancery after decree in 
this coui-t. That the question of dischai'ge should be made in 
this mode, and not by suggestion of the fact in this Court. 

The only question then is, whether this is changed by the fact 
thit the bankruptcy proceedings were instituted before the decree 
in the coui't below, and that this fact was suggested in the cause, 
and the cause then revived against the assignee. Application 
might have been made in the court below to stay proceedings un- 
til action could be had upon the question of discharge ; but as 
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this was not done, the question is whether the party is to be 
thereby deprived of the benefit of his discharge. 

We think not. See Bump on Bankruptcy, p. 600. Where 
the bankrupt fails to plead a discharge which he has already ob- 
tained, the judgment against him, will not be disturbed. The 
decree of the Chancellor sustaining a demurrer, will be reversed, 
and the cause remanded to be proceeded with, the defendant pav- 
ing the costs of this court. 



ELVIRA A. CRAWFORD v. .KTxXA INS. CO., 

AND 

ELVIRA A. (^RAWFORI) r. MANHATTAN IXS. CO. 



•faeknoB, April Term, 1S77. 



1. i-NSIRANC K — <'ONTRAnH OF IxsrHAX<K XoT ABKCMJ ATKI> — WhKX. — ("'Oll- 

trju'ts of insnruiife are not ubro>(^atwl by reason of fHilnns lo pay premiums, 
when Kiu'li failure whk consequent upon the war. 

2. WhkurPolicy-Hoi.dkr Dikh Driiixo thk War — HuiHTfl of His Kkpresex- 
TATivEs. — When the poUev-liohler, in sucli raws, dies (Jlurin«r the war, !iIj» rep- 
resentatives are entitled to the value of a paid-up policy on the ilay the pre- 
mium was first omitted to Im* puhi, with interest. 

.'<. PRO<LAMlTlOX OF THR PRBSIDKNT — 1>II> XOT I>0 A WAV WiTII KXKMV Rl- 

i.ATioN OF THK Partiks.— Tlie proelamatiou of the I*resident of August 18th, 
lvS61,and Mnn-ii 31st, 1863, did not do away witli the enemy relation of the 
parties. By tlie Ac't of Secession and the 'de**'! a rat ion <»f war'tliev liml aUeady 
)e('ome iMti/.ens of opposing powers or jijovern men ts; liieir <*ontrafts had l)eeu 
suspende«i.— Kn. 



TLRNEY, J., DELIVERED THE OriXlON OF THE COIRT. 

The complainant was the wife of Erasmus S. Ci-awford, who 
(lied Feb. 7, 1865. On June 18, 1856, the .Etna Ins. Co. issued 
a policy of insurance to <*omplainant, upon the life of her husband, 
for the consideration of the annual pi*emiuni of one hundi*ed and 
ninety-two dollars, the sum of assui-ance being six thousand dol- 
lars. At that time the husband was about forty years of age. 



I 
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The premiums were regularly paid up to and including the one 
ialling due June 18, 1861. 

On October 19, 1857, a similar policy was obtained from the 
Manhattan Ins. Co. for the sum of four thousand dollars, at the 
annual premium of one hundred and thirty-five 66-100 dollars. 

The premiums were paid up to and including that falling due 
October 19, 1860. 

At the time of the issuance of the policies complainant was a 
citizen of Vicksburg, Miss., but in 1859 she removed with her 
husband to Memphis, Tenn., where he remained until his death, 
and where complainant still lives. 

During the whole time the Insurance Company Hrst named \\R9- 
an institution in Connecticut, and the second in \ew York. 

After the close of the war demands were made upon the de- 
fendants respectively for the amounts of the insurance, which 
were refused, and these bills were filed, the first on April 2, and 
the second ou October li), 1872, asking that dc^feudants be re- 
quired to pay the full insurance, or (if that cannot be granted,) 
the amounts of the premiums paid, with interest, and for general 
relief. 

To each of the bills there is a demurrer, whicli was overruled 
by the Chancellor. 

Complainant, for whose sole and separate use the policies were 
taken, insists she is entitled to the full amounts, with interest. 
The defendants insist she is entitled to nothing, or if to any thiiig, 
only to the equitable value of the policies at the time of the 
death. The questions arise for the first time in Tennessee. 

We are furnished with several State, and some Federal 
authorities, in which there is a decided conflict of opinion, even 
the decisions of the Supreme Court of the United States not 
being uniform. 

For complainant it is insisted she was relieved from the regu- 
lar payment of the premiums after the breaking out of the war, 
the parties bearing to each other the relation of enemies, by rea- 
son whereof the contracts were suspended and the stipulations in 
the policies making them void for a failure to pay on or before 
the day, made unavailable for the defendants. That the insured 
dying, the war flagrant, the liability of defendants was fixed. 

On the other hand, it is insisted the failure to pay at the day 
renders the policies void, and forfeited to the companies the pre- 
miums already paid, unless perhaps to the extent of the equitable 
value of the policies at the time as already indicated. Defend- 
ants claim that the proclamation of the President of August 18th., 
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1861, declaring certain States, except such parts as may main- 
tain a loyal adliesion to the Union and Constitution, or may be 
from time to time occupied and controlled by forces of the United 
iStates, in a state of insurrection, and inhibiting all commercial 
intercourse between the inhabitants thereof with the exceptions 
aforesaid, and the citizens of the other States, etc., relieved the 
parties of the enemy relation, so far as to give to complainant the 
right and make it her duty (it the contract was merely suspend- 
<ed) to pay the premiums falling due between the date of this 
proclamation and that of March 31, 1863, revoking the excep- 
tions of the first and having failed to do so, the policies and paid 
up premiums were forfeited by the terms of the contracts of in- 
surance. 

Returning to the other propositions, we find highly respectable 
authorities each way, and so can only be materially benefited by 
their reasoning. The safe rule, as well as the most equitable one, 
seems to be to place the parties as nearly in statu quo as pos- 
sible. 

The contracts of insurance were suspended by the war, and 
before its close made impossible of revivor by the act of God, and 
not by the acts or negligences of the parties ; they were entirely 
free from fault. Both, so far as we can see, intended to carry 
out in good faith their respective undertakings, and were pre- 
vented by means not their own, and entirely without their con- 
trol. 

By the contracts and the payment of the first premiums, the 
i'oniplainant purchased the right not defeasible by the defendants 
and without regard to the changed condition of health or age of 
the insured, of keeping the insurance alive for the stipulated an- 
nual premiums, and it was the duty of the defendants to abide 
the contract, and receive the premiums. These obligations were 
observed and performed as long as it was possible to the parties ; 
under this condition of their surroundings, what are the equities 
of the parties ? We do not think the defendants are entitled to 
retain the full amounts of the premiums paid, but they are entitled 
to compensations for the risks during the years the policies were 
not suspended, and we can conceive ^no better rule for the ascer- 
tainment, than to hold as we do, that complainant is entitled to 
the value of paid-up policies on the days the premiums were first 
omitted to be paid, with interest. The causes are referred to the 
•Clerk of this Court to ascertain and report such amounts. 
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The proclamation of the President did not do away with the 
enemy relations of the parties. By the act of secession and the 
declaration of war, they had already become citizens of opposing 
beligerent powers or governments ; their contracts had been 
suspended. Agents of the defendants had been withdrawn from 
the seceding States, and if they had not been, by the laws of this 
State as holden by this Court, the war absolutely vacated their 
powers to act as agents. The defendants gave no notice of the 
&Iling due of premiums according to their universal custom in 
such cases, nor did they make any effort to collect Besides, the 
proclamation was not definite as to the direction of the privileges 
allowed by it. Its continuance was necessarily uncertain, by 
reason of the fluctuating fortunes of war, and if unaffected by 
these, it was at the will of the President revocable, and was re- 
voked more than two years before hostilities leased by the pro- 
clamation of March, 1863, prohibiting all commercial intercourse 
between the States inhabited by the parties respectively. 

The proclamation of the President must be confined to its in- 
tended and legitimate objects, that is, to the transactions having 
their inception after its issuance, and to be continued until such 
time as the President saw proper to put an end to them. 

The proclamation w^as meant to cover and protect such com- 
mercial intercourse as would in some way promote the public 
welfare, and not to revive contracts abstractly and exclusively 
individual, made before the separation of the States, and the war 
consequent thereon. The parties to contracts like these must be 
governed and controlled by fixed law, and not by the simple will 
of the executive acting each day upon his conviction of what is 
best for the government he rei)resents in times of a most stupen- 
dous war, the events of to-day suggesting one course, those of 
t€-morrow the opposite. 

A little reflection points out the utter confusion and contradic- 
tions and insuperable difficulties that would result from a rule 
different to the one we indicate. 

The decree is affirmed, wnth the order of refercMice suggested. 
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A. G. CAMPBEJ.L, ft ah., r ZACK. BRYANT, H aU 



Jin€*ksoii, ^OT^wmh^r S, 1879. 



1. Dkc'rkks AM) .lrD<;vii:xT'4 ok (ouurs tax hk AriACKEn <>)LLatkrallt— 
When.— If tin? licence of n i omt tor the sale at' Iniid l»e voKl for failure to Miow 
upon its face anthority in tli(» rourt to make sucli decree, a collateral attack 
may be made against tlio decroe to avoid tlie sale, but the eritfenc^ which guiiie*! 
the Court reuderin*^ the decree, eainiot be looked to in such a prooeeding. 

i 'asks (itkd — Freeman on .Indgments, ^1:^5 and W4, also Kendle and Titii*, 
MS. Jackson, April term, 1872. 

2. Bills to Admixistku Insolvknt Kstatrs — Mist bk Filkp — "\Vhex.---A 
l)ill to administer an insolvent estate must lx». tiled after the suggestion of in- 
solvency is nnule according to law. (ode, 2306; also 2Ji81. 

3. A BiLLTO Skll Kam>— 1)Kn:(TivE— Whkn.— A bill for an administrator 
to sell lands to pay debts is defective, in failing to allege the exhaustion of 
personal assets, aiid not setting forth any particular debts as remaining due 
and unpaid. 

4. PuHt HASH Mom: V Indkr Voii> Salks— Likn ox Laxd—WhkX. — Where a 
sale of land is di^oreed to an administrator to pay debts which are a charge upon 
the estate, and said sale is lielil to be void in a suit by the heirs contesting it< 
validity, the I'oujplainants in sn<-h litigation must account for all money i>aid 
by the purchaser-* wlilcli was appropriated to the disrharg<* of himn tide debts 
and so much of the purchas<« money as can be shown to have been thus appro- 
])riat4>d, will be d«^clared a lien on tiie land. 

Casks (iteo— 2 Meis., .'WO; 1 Cold., 624; 2 Snecd. 470-1. 

PCRCHASKKS rXI>KR Voil> SaLK — KxTITLEU TO WllH)W's DOWKR WhEN. — In 

case of a void sale under a decre<* to an administrator where the widow aivepts 
part of the purchase nu>ney as value of her dower, such purchasers will be en- 
title<l to have the dower laid off totiiem, and title vested in them in propt»rtion 
to thcamoinit j)aid by eadi a< t<*nants in conunon. — Ki>. 



FHKKMAN. .1.. DKI.IVKKKD THK OPINION OF Till-: (OIKT. 

This bill is filed by the heirs at law of George Peoples, de- 
ceased, to have a sale ol' land made under a decree of the Chan- 
cery Court at Huntingdon declared void, and the purchasers 
claim under said sale, removed as a cloud on complainants' title. 
The Chancellor so decreed, from which defendants, the pur- 
chasers, and heirs of one who had died, have appealed to this 
(^ourt. 

Numerous irregularities and errors in the proceedings for said 
sale are charged in complainants' bill which need not be noticed- 
IMere irregularities, and even errors, for which the case might 
have been reversed in a direct proceeding by appeal or writ of 
error, cannot be noticed in a collateral attack, as this is. It is 
now settled beyond (juestion, and has long been the established 
law both in this State and elsewhere, that if the Court rendering 
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a judgment or decree has jurisdiction of the subject matter and 
of the parties decreed against, the judgment or decree is valid, 
when collaterally brought in question, these facts appearing on 
the face of the pleadings and decree. See Freeman on Judg- 
ments, Sections 135 and 724, and this question must be tested 
by the record in such cases, except in case of an attack on the 
judgment or decree for fraud in obtaining it. See case of Ken- 
die V. Titus, et als., MS., Jackson, April term, 1872, for a re- 
view of the authorities on this question. 

The rule laid down in the last cited case is, that if the plead- 
ings and decree assume a state of facts on which the Court is 
authorized to make the decree the sale made under it is valid, 
otherwise the decree made is void, in cases like this, but that 
you cannot look to the evidence before the Court, on which the 
decree was based, to see whether the Court drew the proper con- 
clusion from it or not. This rule stands on the soundest princi- 
ple, one which cannot be departed from, otherwise we would 
have one Chancery or Circuit Court reviewing the decisions and 
judgments of sister Courts of co-ordinate jurisdiction because 
erroneously decided. No such incongruity could be sustained; 
an appellate tribunal must do this. 

We proceed to test the validity of the sale sought to be set 
aside by these rules, and look to the original bill filed by Hutch- 
ison, the administrator of Peoples, and the decree of sale to see 
whether the Court had jurisdiction to make the sale, assuming 
for the present that the persons interested in the land were 
properly made parties to the proceeding. 

The original bill is made an exhibit to the present, so that we 
can see all its obligations. It is very brief, and its defects 
readily seen. It is filed by Hutchison, claiming to be adminis- 
trator of George Peoples, deceased, against the administrator 
and heirs of said Peoples, states his death in the State of Ar- 
kansas, that he was seized of the lands now in controversy, 
situated in the county of Carroll, in which his widow was enti- 
tled to dower, but that she preferred to take the same in money ; 
the land is stated to be between 600 and 700 acres ; that this 
was nearly all the property said Peoples had in Tennessee, and 
was worth from four to six thousand dollars. It is then alleged 
that Peoples was ^' greatly embarrassed in Tennessee at the time 
of his death, even to insolvency, and the complainant here sug- 
gests the same in your honorable Court," and prays that his 
creditors, when ascertained, may be made parties to this bill, and 
notice be given them to file their claims, so that the estate can 
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be wound up in this court. Then follows a prayer for publication 
as to the heirs and creditors, and for the sale of the land. This 
cannot be held to be a bill to administer an insolvent estate, 
under our laws, for that purpose, for such a bill can only be filed 
*' after the suggestion of the insolvency of the estate,'' or, to use 
the language of the Code, the bill may be filed at any time after 
the estate is reported insolvent to the County Court, Sec. 2366; 
see also Sec. 2381. We find no authority to do so before, the 
authority being by statute, the statute must be looked to for its 
exercise. It is obvious from this that the suggestion of the in- 
solvency to Chancery Court must be treated as a nullity. It 
might as well have been stated it had been made in the Circuit 
(^ourt or before a Justice of the Peace; no authority is given for 
making such suggestion to the Chancery Court. This cannot be 
treated, then, as an insolvent bill under the Code. It is equally 
clear that as a bill to sell land for payment of debts it is fatally 
defective ; it does not allege the exhaustion of the personal as- 
sets in the payment of debts, nor does it set forth any particular 
debts as remaining due, with other defects not necessary to be 
noticed. 

In addition to the above, the decree ordering the sale of the 
land fails to find or assume facts that would authorize a sale of 
the land. The Clerk and Master was ordered to make a report 
showing what assets had come to the hands of the administrator, 
and the amount of indebtedness, whether the administrator had 
exhausted the assets in payment of debts and the necessity for 
the sale of land. He submitted his report, based on the deposi- 
tion of the administrator alone, which report and deposition are 
embodied in the decree ordering the sale, and made the basis 
for the decree by the (^ourt. We can look to the facts thus em- 
bodied in the decree to see the grounds on which the sale was 
made. It appears from this decree that no debts bad been paid, 
but the administrator had assets to the amount of $1,000 in his 
hands. It further appears that no account is taken of any in- 
debtedness, but the administi*ator says he knew of claims against 
the estate to the amount of about $7,631, and did not know that 
this was all. This is the sole fact to be found in the decree on 
which the order of sale was made ; only a temporary statement 
from the administrator; that he had heard or knew of claims to 
the amount specified against the estate ; no assumption that this 
fact was made to appear to the Court in any other way than as 
above. We need but say that a sale based on such a decree is- 
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void for want of showing on its face any authority in the court to 
make it. 

We need not cite other cases in support of this conclusion. 
The Chancellor properly so held, and set aside the sale, and we 
affirm his decree in this reference. But under the principle of 
the case of Martin, et als., v. Turner, et als., 2 Heisk. 389 ; see 
also 1 Cold. 524 ; 2 Sneed 470-1, the complainants must ac- 
count for all money paid by the purchasers, which was appropri- 
ated to the payment and discharge of hona fide debts, which 
were a charge on the land as assets under our law\ So much of 
the purchase money as can be shown to have been thus appro- 
priated will be declared a lien on the lands on which it was paid 
in favor of the purchasers, in proportion to the amount paid by 
said purchaser, and the debts discharged . by the same ; an ac- 
count of such debts and payments by the purchasers will be 
taken in the court below, and proper orders made in accordance 
with this view. 

One other question remains in this case. It appears that the 
widow had accepted the $1,448 of the purchase money paid into 
court, as value of her dower. She is not a party to this proceed- 
ing. The chancellor permitted the purchasers to elect whether 
they would take the dower to be laid off by metes and bounds, or 
to receive this sum with interest from the time paid to the widow. 
The defendants elected to take the money, and a lien was de- 
claced in favor of the purchasers in proportion to their payments 
for this sum on the entire land purchased. 

We are unable to see any sound principle on which this part 
of the decree can stand. The purchasers get a good title to this 
dower interest. The widow cannot disturb them in the enjoy- 
ment of it during her natural life. The complainants cannot fairly 
be compelled by this means to purchase and pay for the dower 
interest. We therefore reverse the decree. as to dower, and 
direct that it be laid off to the purchasers of the land by metes 
and bounds^ and title vested in the purchasers in proportion to 
the amount paid by each as tenants in common ; no account of 
rents of dower interest will be taken as a matter of course. 

This disposes of all the questions we deem material to notice 
in this case. It will be remanded to the Chancery Court to be 
proceeded in under this opinion. Costs of this court will be paid, 
one-half by the complainants, the other by defendants, who are 
free from disability. 



J 
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JAMES STOVALL, (coVd) v. THE STATE, FOR USE, Etc. 



IVaahTlllef <IaH«ary Term, 1877. 



Bastari>v — Dkfkxdant Xot Entitled to thk Benefit of Reason ablk 
Doubt. — Biistardy nisei^ are in the nature of civil redress, althou|^li the form of 
t^nforcinji; the remedy is by a State proceedinj^; notwithstanding^ this fact the 
defendant is not entitled to the benefit of the doctrine of reasonable doubt, ap> 
l)lifable in criminal cases. — [Ei>. 



M*FARLAND, J., DELIVERED THE OPINION OF THE COURT. 

This is a bastardy proceeding. The proof is disgusting in its 
details, and very conflicting ; but the jury have settled the con- 
flict, and we l)ow to their superior wisdom in questions of this 
character. 

The only question is, whether the court was correct in holding 
that the defendant was not entitled to the benefit of the doctrine 
of reasonable doubt, applicable in criminal cases. 

The proceeding is in the name of the State, but in the lan- 
guage of Judge Caruthers, delivering the opinion of the Court, in 
the case of James O'Neal vs. The State, 2 Sneed : " These con- 
tests are in their nature under our laws, between the mother and 
the reputed father of the unfortunate bastard, for the support of 
the fruit of their mutual crime.'' And in that case it was held 
that under the statute giving to either party the right to appeal, 
the mother might appeal, although in the record she was not a 
party. 

We may add, that the effect ot a judgment against the defend- 
ant is not t<o punish him for the commission of a crime, but to 
compel him to pay the necessary sums to aid the mother to sup- 
port the child, and to prevent it becoming a county charge. It 
is in the nature of civil redress, although the form of enforcing 
the remedy* is by a State proceeding, and the judgment is en- 
forced by imprisonment. 

The affidavit of the mother is conclusive, and makes out the 
case without more, unless the defendant, upon oath, deny his 
guilt in the form prescribed by the statute. 

We think when the issue is made up, it is to be determined by 
the weight of proof as in civil cases. 

Affirm the judgment. 
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SAMUEL MAYNARD v. THE STATE. 



•laoUfion, «iunc 9« 1877. 



Shkkikfs tN <'ifAK(;K (»K 'UuY — Oath of. — Snerifts and Deputy Sherifts must 
liuvt* the speiial oaili n(liuinist«M-p<l to them when in <'harge of jury. The hiw 
makes no liUtinetion in favor of Sheriffs, as ajrain.-^t eonstabU».« «n<l other otll- 
t*er<. — Ki>. 



TIUNKV, J.. I»KMVKRKD TIIK OPINION OF THE (OIRT. 

()u the 21st of Februarv, 1877, the jury was placed in charge 
ol M. V. Smith, Deputy Sheriff', ''who was sworn to keep them 
together and separate and apart from all other citizens." This 
oath is not as re(juired by law, as held in Duncan v. The State, 
and several subse([uent cases. It is insisted, however, that the 
Deputy Sheriff was an officer of the Court, and no special oath 
was necessary for him. 

The law makes lu) distinction in favor of Sheriff', as against 
i()ustal)les or other officers, and we can make none. 

There is nothing in the office or oath of office to authorize the 
distinction contended for, and we can see no reason why the 
same bad results may not flow from a failure to impose the same 
strict, sworn statement upon a Sheriff* or Deputy as upon an- 
other to whos(» charge a jury may be committed. 

We are not prepared to subscribe to the doctrine of the Loui- 
siana and Virginia cases on this question, nor do we know the 
statutes and rules of practice in those statutes as to the powers 
and duties of Sheriffs and the care of juries in criminal cases. 

The venue is proven neither directly nor circumstantially. 

Reverse the judgment. 



JOHN MOSES V. THE STATE. 



•lackson, Ulay lO, 1877* 



<'oPY OF IxnicTMEXT— Prisoner Entitled to— In all Cases — Xot Restrict* 
KD TO (Japitai. Cases. — l*rii«oners in actual confinement are entitled to a copy 
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of the indictment in all criminal prosecutions; tlii"* right is not restricted, a^ 
would be inferreil from Sec. 5209 of the Code, to capit^il dttences. 'i'he prisoner 
can waive tlie right, antl If lie does not demand it, such waiver will 1k' inii>lic<l. 
—[Ed. 
Cask Cited.— Xokes v. The State. 



SNEEI), J., DELtVKRKD THE OPINIOX OF THE ( OIRT. 

The prisoner appeals in error from a conviction of mayhem. Tho 
indictment was fonnd against him on (he 9th of March, 1877, and 
lie was pnt upon his trial on the J;>th of March, 1877, and was 
in jail from the period of his arrest until the termination of his 
trial, except during the progress thereof, when he was in the 
custody of the Sheriff* Befoi-e his trial was commenced he de- 
manded a copy of the indictment against him, which was refused. 
This was error. '"In all criminal prosecutions the accused hatli 
the right to demand the nature and cause of the accusatiun 
against him, and to have a copy thereof" — Const. Tenn., Art. J, 
Sec. 9. To give effect to this provision of the organic law the 
statute provides that ''every person indicted for a capital offence, 
it* he is in actual confinement, is entitled to a copy of the indict* 
ment at least two entire days before trial." — Code of Tenn., Sec. 
o209. In the opinion of the Court there is no authority for the 
restriction of this constitutional right to capital cases. It ap- 
plies alike to all criminal prosecutions. The |)risoner has a 
right to waive the right, an(l if he does not demand it such 
waiver will be iraplietl, but when demanded it is error to refuse 
it.— Nokes v. The State, G Cold. 29G. 

Let the judgment be reversed. 



^mxKl legal Information- 



ABSTRACT OF DECISIONS OF 

THE SUPREME COURT OF 

TENNESSEE. 



Fnnii julvancorjlieetsof 9 Uciftkell's Ueporta.j 

Lite Insurance — Evidence — 
Warranties. — 1. la a suit upon a 
witVa policy on the life of her hus- 
band, the hitter's declarations, made 
after the delivery of the policy, are 
inadmissable. 2. False answers by 
the insured to the questions in the 
application, will not be held to the 
strictness of wa}- rarities, if they re- 
late to matters not material to the 
risk assumed. Opinion by JilcFar 
land. J. — Souther n Life I tin. Co.^ v. 
Booker, p. TOG. 

Contract — Instructions. — The 
Court should have told the jury the 
legal effect upon the rights and ob- 
ligations of the parties in the event 
the offer referred to in the contract j 
was an annual guaranty of the sum 
of $7,000; and not a partnership of 
an estimated profit of $7,000 or $8,- | 
000 per anmnn^ as alleged in the , 
declaration. If the former, it de- 
volved upon the plaintiff to establish 
the amount due him, by showing the 
difference between the annual sum 
promised by the business of Doug- 
lass and the offer of $7,000, not to 
exceed $3,000 for the three vears. 
If the latter, then by showing the 
difference in the profits of the busi- 
ness of the two firms tor the three 
vears. — lb. 69. 

ft 

Propositions — Difference — As- 
<:ertainment. — The difference in the 
offers must be ascertained from the 
estimiiLes made by witnesses, with 
the terms of (he respective offers 



before them, based upon their 
knowledge of the pas^ business of 
the house or houses, and the char- 
acters of the members of the firm or 
firms, as the case may be, for skill, 
energy and success in business. — 
lb. 69. 

Conversion. — I. Trover. — A 
conversion, in the sense of the law 
of trover, consists either in the ap- 
propriation of another^s property to 
one^s own use, or in its destruction, 
or in exercising dominion over it in 
defiance of the owner's right, or in 
withholding possession from him 
under an adverse claim of title. — 
Roach V, Turk, p. 708. 

2. Sale — Factor — Principal. — 
The mere act of selling goods, ob- 
tained from an unauthorized agent, 
with no knowledge of the principal's 
title, will not render a factor liable 
for a conversion. — lb. p. 708. 

3. Demand — Notk^e. — To make 
the factor liable, a demand must be 
made while the goods, or their pro- 
ceeds, are in his hands; or notice of 
the owner's title, or want of title in 
the party from whom they are re- 
ceived, must be brought home to 
him; and thus fix upon him a 
wrongful assertion of dominion over 
them, in defiance of the owner's 
right— lb. p. 708. 

4. Slave — Life Estate — Joint 
Interest. — A person who has a life 
estate, or joint interest, in a slave, 
can maintain the action of trover for 
his conversion. — Logan v* Mart/ord 
Coal Co., p. 689. 
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Corporation. — 1. Private — In- 
terprktation — garnishment — 
** Persons " — " Corporations." — 
The Code gives the remedy by gar- 
nishment to all persons, and defines 
**j[>cr5o«s" to include ^* corpora- 
tions^^ — but the term ^^ corpora- 
tioTiSf^ as here used, implies pri- 
vate, and not public or municipal 
corporations. — Ctty of JIfeviphis v, 
State, p. 511. 

2. State — Charter — Grant. — 
All legitimate grants and rights as- 
serted against the State, must be 
clearly defined, and not implied. If 
a charter is silent about a power, it 
does not exist* — Gayoso Gas Co, v. 
Williamson^ p. 314. 

3. Memphis Gas Light Co. — It 
was not the intention of the Legis- 
lature, in the Acts incorporating this 
Company, to confer the exclusive 
right to manufacture gas in that 
city. — lb. p. 314. 

4. Powers. — A corporation is the 
creature of the law, and possesses 
no authority or powers except such 
as are expressly enumerated in its 
charter, or as are necessarily im- 
plied. — City of Memphis v. Gayoso 
Gas Co., p. 531. 

5. Legitimate Aim — Individual. 
— To attain its legitimate aim, a 
cor|)oration may deal precisely as an 
individual, who seeks to accomplish 
the same end. — lb. p. 531. 

6. Memphis. — The corporation of 
Memphis had the power to procure 
a supply of gas by subscribing for 
^tock in a gas company. — lb. p. 7)31. 

7. A(tENT — Ratification. — If a 
corporation, or its agent, perform an 
act or make a promise that is for- 
bidden by its charter^ or that is not 
expressly or by tair implication au- 
thorized thereby, such act or prom 
ise is a nullity, and cannot be made 
valid by subsequent ratification. — 
lb. 531. 



8. Act — Promise. — But if the 
corporation have the power, either 
by express grant, or by fair implica- 
tion, to do the act or make the 
promise, and it is done or made de- 
fectively, then a subsequent ratifi- 
cation will make it valid. — lb. p. 5.^1. 

9. Proposition — Acceptance. — 
To show that an agent was author- 
ized to accept a proposition, and if 
not, that the corporation afterward 
ratified his acceptance, it was com- 
petent to prove such circumstances 
as would enable the jury to deter- 
mine whether the otfer was acceptcil 
or ratified. — lb. p. 531. 

10. Seal — Evidence. — The seal 
of a corporation to an instrument is 
prima facie evidence that it was 
placed there by the proper authority 
— and it raises the presumption that 
the instrument is the act of the cor- 
poration. — City of Memphis v, Ad- 
ams^ p. 518. 

11. Counsel — KoREir.N State. — 
In the absence of express power in 
its charter, a corporation may. 
through its trxistees, emi>loy counsel 
to attend to its interest in another 
State; such a power is essential to 
its existence^ and is inherent in it. 
—lb. 518. 

12. Tkist. — But this power can 
be legitimately exercised only in re- 
gard to matters which pertain to the 
trust created by the act of incorpo- 
ration. And whatever powers are 
requisite to the faithful execution 
of tins trust, are necessarv incidents 
to the powers expressly delej^^ated. 
— lb. j>. 518. 

l.*{. Suit — I)uiE( toks — Stock- 
noi.DKKs. — To authorize a stock- 
holder to institute a suit in his own 
behalf, the refusal of the Board of 
Directors must amount to a clear 
delault, involvinor a breach of duty. 
— Gayoso Gas Co. v. Williamson, 
p. 3li. 
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1. KVIDEXOE.— WHKTHKR CLAIMS TaKCN BY CREDITORS ArK KkC£IV£D As* 8k- 
CURTTY OR IX SATISFACTION OF THK DkBT, 18 A QlJCSTION OF FaCT. — When a 

creditor takes notes or claims from his debtors , the question whether such 
claims were taken as a security simply, or accepted in absolute satisfaction of 
the debt, is one of fact. 

2. Argukndo.-Misrefreskntation of Facts.— Ground for Rxlikf in £()uity. 
— Whxk.— A misrepresentation of facts, whether with or without knowledge 
of their flalsity, upon which a party is induced to act, is as conclusive a ground 
in equity for relief tis an assertion wilfully false. 

3. Abgukndo — Misrkprbskntations. — Where Subject Open to Both Par- 
ties. — Not Fraud. — When. — ^In a transaction where the subject is equally open 
to both parties, neither party is presumed to trust the otlier, but to rely on his 
own Judgment, and If it be a matter of law it does not constitute frauds because 
the law is presumed to be equally in the knowledge of both parties, where 
the facts are known and there is no special confidence or trust violated. 
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Cases Cjtkp. — 1 Sneed, 514; Ilfls. l>ig., 4s;i :iiul 4;{S; Bloa^e v. 4;ar]iiigtoii, 
2 Otto, 9: Sinitli v. i'liok, i Hump. 1K«. 



FKEKMAN. .L, UELlVEICKh THE oriSION OK THE CoCRT. 

The bill tiled \u this case is lo onforfe collection of a balance 
claimed to \>e due complainant by defendant McLean, as one of 
the firm of Lloyd & Mcl^ean. 

The first question to be deterniiued is whether a claim known 
in the record as the "Zephyr Claim,'' for S2,l 98.0') was trans- 
ferred to complainant as an absolute payment, or only as a col- 
lateral, to be credited on complainant's debt when collected. It 
is alleged in complainants' bill that it was transferred as collat- 
eral only, and an exhibit of the instrument by which it was 
transferred is made as evidence of this fact. How this is, is 
the first issue made between the parties. Defendants say 
that the assignment was not made as a collateral, but taken as 
absolute payment or credit on the debt due complainants. If 
defendants are correct, then JMcLcan owes complainant nothing, 
and the bill fails, so that other questions need not be considered. 

The proof on this question is substantially as follows : In 1867, 
when the assignment was made, Lloyd & McClean, who had been 
doing business in the way of supplying steamboats, were consid- 
erably indebted, much pressed, if not unable to meet their en- 
gagements. They were indebted to Oliver & ('o. over thret* 
thousand dollars, which was being pressed for payment. In fact 
it is evident Oliver & Co. were uneasy, and with good cause, as 
to the prospects of realizing their debt. McDonough, another 
creditor of Lloyd & McLean, was also pressing them for payment, 
and was anxious to get the claim against the steamer Zephyr 
and her owners, which was then in suit in the common law court 
ot Memphis. Under these circumstances MirClean & Lloyd ^^ent 
to Oliver & Co. and stated to them the lacts in reference to the 
claim in suit, and proposed to let them have it in preference to 
McDonough, probably on the ground that their,(0.&Co.'s),debtwas 
the oldest, at any rate one they preferred to pay. It is probable 
that McLean & Lloyd stated that AIcDonough was about to at- 
tach the claim, and that they would be closed up, as Oliver 
swears that he went with "break-neck speed," to use his own 
language, to get the assignment completed so as to secure the 
claim before McDonough. McLean stated, no doubt, that the 
claim was good, and was a lien on the boat, because based on 
supplies furnished the boat. It is clear both parties so under- 
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8tood the matter. Oliver says he took it lor granted that the 
claim was a lien, ^^as I had always understood supplies were a 
lien in such cases," he adds, however, " I might have been a 
little too smart and thought I knew it all." Oliver, however, 
insists that the agreement was, that the claim was only to be 
taken as collateral, and be a credit or payment in the event it 
was collected, or to the extent realized on it, McLean, however, 
is equally explicit in swearing that it was taken as an absolute 
payment, and with no conditions whatever. In this he is cor- 
roborated by Lloyd who was present at the time, and who tells a 
very frank story about the whole matter, and says the precise 
terms of their contract, as he understood it, was put into the 
paper transferring the claim. He also adds a circumstance favor- 
ing his view, which is, that McDonougli was eager to take the 
claim at its par value, all parties supposing the claim good and a 
lien on the boat. 

Assuming the matter pretty equally balanced between the- 
parties thus far, we turn to the written assignment made at the- 
time, as certainly furnishing high, if not the highest evidence of 
what was the real terms of the contract of the parties. It is an^ 
follows : 

*^ Know all men by thesepresents, that we, Horatio Lloyd audi 
William McLean, partners, doing business in the city of Mem- 
phis, under the firm name of Lloyd & McLean, for the considera- 
tion of $5.00 to us in hand paid by J. N. Oliver & Co., of the? 
same place, and for the further consideration of $2,193.05 paid to 
US by said J, N. Oliver & Co., by giving credit for the same on 
a debt held by them against us, have assigned, transferred and 
set over, and we do by these presents, assign, transfer and set 
over to the said J. N. Oliver & Co. our entire interest in a certain 
suit now pending in the Law Court of Memphis, in which we 
are plaintiffs and the steamer Zephyr and her owners defendants. 
Said suit is for the sum of $2,193.05, and the said J. N. Oliver & 
Co. are hereby fully authorized to collect for their own and sole 
use whatever may be received on said suit and their receipt shall 
be valid. Witness our hands and seals." 

Signed by the parties. 

This paper was prepared by the attorney of Oliver & Co. and 
under the direction of Oliver, who gave him the facts at the time. 
It is proper to add here that the suit failed on hearing against 
the boat and her owners, probably for supposed want of jurisdic- 
tion in a State court, or it maj* have been on the ground that she 
was being run by other parties, under a "Charter Party" at the 
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time. However, it IkiJed on some j::roimcl, and nothing was re- 
covered. On these facts it is clear respondents, if liable at all, 
must either be held on their special contract or the agreement 
that the claim was to be taken as collateral or on the grounds ol 
fraud. In the first case, no payment has been made, and conse- 
quently the balance remains due on their original account. 
The question whether the claim was taken as a security simply, 
or accepted in absolute satisfaction of the debt is one of fact. — 1st 
Sneed, 514. This principle is too clear to need the support of 
authority, as the parties certainly had the right in such a caseto 
make whatever contract they chose, not in violation of law or 
public policy, and the creditor might well receive [>ayment either 
in money, property or debts or liabilities of third parties. The 
instrument on its face expresses with distinctness the idea that it 
was an assignment made in consideration of a credit for the 
transfer on the debt held by Oliver & Co. It would be strange 
if it had been taken as collateral security only, that in so formal 
a document, drawn by a lawyer, it should not have been so ex- 
pressed. We think it clear from the terms of this instrument as 
well as the attending circumstances, that both parties thought 
the claim perfectly good, both believed it a lien <m the boat, and 
Oliver & Co. Joeing anxious to secure their imperiled debt, eagerly 
accepted the claim and gave the credit w ith no thought what- 
ever of taking it as a collateral. This was evidently an after- 
thought, arising atler failure to recover judgment in the Law 
Court, this disappointing their confident expectation in the re- 
sult. The question remains whether the bill can be sustained ou 
the ground of fraud or misrepresentation made by McLean & Doyri 
as to its &eing good and a lien on the boat? 

It may be conceded that a misrepresentation of facts, whether 
with or without knowledge ol their falsity, upon which a party is 
induced to act, and does act, is as conclusive ground in equity 
for relief as an assertion wilfully false, for it operates equally as a 
surprise and imposition on the other party, though there is less 
of moral terpitude in such representations in the first case than 
in the latter. — See Heisk. Dig., p. 483. — "Misrepresentation,** 
and cases cited. Yet it is equally well settled that mistake of 
law is not in general any ground tor relief, unless such mistake 
was superinduced by the other party, or there be misplaced con- 
fidence or other elements of fraud, such as weakness on the part 
of the party mfsled, or other like influences. — Ibid, Titles Mis- 
take, p. 438. But here we find no misrepresentation of any fact; on 
the contrar}% as far as we can see, every statement of fact made by 
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Lloyd k MirLi'aii was true. The aceouut was for supplies I'ur- 
uished the boat; it was in suit in the Common Law Court of 
Memphis, as to whether such a claim was a lien on the boat or 
not. This was an inference or le^aj opinion to be drawn from 
the facts, and th(^ one paily knew as much on this subject as the 
other, at any rate had equal means of knowledge, and this fact 
of a lien supposed to exist was evidently a reason for eagerly 
desiring to get this claim. In the language of the Supreme 
(N^nrt of the Unitc^d States in the case of Blease v. Oarlington, 
2d Otto. 0: " The w hole subject was equally open to both for ex- 
amination and inquiry ; under such circumstances neither party 
is presumed to trust the other, but to rely on his own judgment.'' 

.\ misrepresentation of a matter of law does not constitute 
fraud, l)ccau«e the law is presumed to be equally >yithin the 
knowledge of both parties where the facts are known, and there is 
uo special confidence reposed or trust violated. — Kerr on J^Vauds. p. 
!>0. Here, there has been, at most, but an expression of an er- 
roneous o[)inion as to the claim being a lien on the boat, and 
therefore good. But it is clear from the proof that the party did , 
not rely on the opinion of Lloyd & McLean as to this, but as he^^ • 
says, understood it to be that way himself, in which, as he says, 
*'he may have been too smart and thought he knew it all,'' this 
remark showing pretty clearly that he acted on his own judgment 
as to this matter. Id addition it is seen that the interest of the 
parties in the suit is assigned, thus designating precisely the 
matter in hand. 

We conclude that as there was no misrepresentation of the 
facts and no jnisplaced confidence, no breach of faith on the part 
of Lloyd & McLean, and the party chose with the facts before 
him to take an assignment of the claim, a suit at law, as an un- 
conditioned (credit with no guaranty w'hatever, that it should 
be collected, he cannot now have relief because it has turned 
out differently from what he believed would be the result. Buy- 
ing a lawsuit, he takes the chances as to the fruits of the litiga- 
tion, nothing more, lie loses by reliance on his ow n judgment, 
and by failure to ask or require a guaranty, w hich in all proba- 
bility would have been given if required, and must bear the re- 
sult of his want of precaution or foresight. This case is not like 
the case of Smith v. ('lick, 1 Hum., 186, where a party paid for 
property in bank notes which were known to be wortldess, and 
which he had passed before and had been returned to him. 
There was actual fraud and (*oncealment of material facts, which 
entitled the party to relief; hen* then* was nothing of the kind. 
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but the facts truly ntated. The error, if any, was one of judgment 
as to the legal result of the facts. 

We may add that it is not by any means certain that a mara- 
time lien did not exist against the boat for supplies furnished, if it 
had been sought to be enforced in a Federal Court having juris- 
diction in such cases, the home port of the boat^ as we under- 
stand, havinjL( been in 8t. Louis, Mo.^ and not Memphis. How- 
ever, we dctermino nothing as to this question, as we do not 
deem it material to the proper conclusion in the case. The re- 
sult is, tlie Chancellor's decree must be reversed and the bill 
dismissed with costs. 



J. \. WYATT r. W. M. WATKIXS, 



•lackNOH, April Temft« 1977. 



Pkciperty Nut ix Kssk. — Js tiik Sub.ik<'i ok a Vamd Mortgagk.— 
A crop yrL to be planted is the subject of a valid inortgaffe. Such an a«- 
rsi/^nnieut is liehl by the court to be lawful. 

Casks < iTKn.—Grantham V. Hawley. Hob. 132; I I'ow. Coiit. 15S, 158; See 



William?^, Mss, (roo. 1877; Andrew v. Xewconib, 32 N. Y. 417;3LawReg. 
19-33: 17 Ton. 144; Holroyd v. Marshall, 10 House of Lords Ciu^es, 189; 18 
Pick. 108: 14 Pick. 40(5: 10 Met. 481 ; 12 ('ush- 370; Brett v. Carter, Cent. L. J. 
May 5, 1870: 32 XcwHam. 484; 18 Vern.405; 1 McCePlin's Ch. Kep. 408; »t 
Wise, oM : 'JO III. Vl\ : 48 Ala. 10«: Butt v. Kllett, 19 Widl. r»lt: 42 \ew York, 
<»20 



SNEKI), .1.. DKLIVLUEI) THE OPINION OK TUE COl'RT. 

The agreed case shows that the plaintiif agreed to furnis^h one 
Houston McCain with supplies, on condition that McCain, who 
w\is a farmer, should execute to the plaintiff a mortgage of his 
cotton crop, for the then current year (1875,) as a security for 
the supplies so furnished. A deed of trust to that effect was ac- 
<»ordiugly executed in February, 1875, '-upon a crop of cotton 
to be planted and grown upon the land of the said McCain in the 



THK TKNXKSSKK LKOAL RKPURTKR. 149 

year 1875, to seowre said Wyatt for supplies furnished and to be 
furnished to said McCain, to enable Mm to make said crojpr 
This deed of trust was duly registered. When the crop matured 
and became subject to levy, the defendant, Watkins, having re- 
covered a judgment against McCain for the sum of J!l!42.9o before 
the execution of the deed, caused an execution to be levied on 
enough of the cotton to discharge his debt; and this action was 
brought to determine who has the better right The question 
presented is, whether a crop of cotton yet to be planted is the 
subject of a valid mortgage; and the adjudged cases seem to 
l}e very much in conflict on the subject. A humane policy would 
seem to favor the affirmative of the proposition ; as, if such is the 
law, the indigent farmer may obtain credit upon his prospects, 
and be enabled to subsist his family pending the cultivation of 
his crop. The case of Grantham vs. Hawley, reported by Sir 
Henry IT obart in the reign of James I., is one of the earliest upon 
the subject, and has been frequently cited in support of the doc- 
trine that a thing not in esse may be the subject of a valid chat- 
tie mortgage. That case, ;is cited, was as follows: A man 
seized of land let the same by indenture for twenty-one years, 
and covenanted that it should be lawful for the lessee, his execu- 
tors and assigns, to carry away to his own use such com as 
should he cp^otoiug upon the y^Yonnd at the end of the term; 
and afterwards the lessor released his reversion ; and one ques- 
tion was, whether the lessee was entitled to corn so growing ; 
and it was argued, on the part of the assignee of the reversion, 
that it was merely contingent whether there sliould be corn 
growing upon the ground at the end of the term or not, and that 
the lessor never had property in the corn ; and, therefore, could not 
give nor grant it ; for the right to the corn standing at the end 
of the term, being certain, accrued with the land to the lessor. 
But judgment was given against the reversion, because it w^as 
said that the property, and very right of the corn when it came 
into being, was passed away, for this was both a covenant and 
^ grant ; and, therefore, if it had been of natural fruits, as of 
grass or hay, which run merely with the land, the like grant 
would have carried them in i>roperty atT:er the term. Then, 
tbough corn were fructus industrialism so that ho that sowed it 
might seem to have a kind of property ipso facto in it, divided 
from the land, and, therefore, it would go to the executor, and 
not to the heir; yet, in this case, all the color the reversioner 
had to it was by the land which he claimed from the lessor who 
gave the corn ; and though the lessor had not the corn actually 
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in him, nor rertain, yet he had it potentially, for the land wav«? 
the mother and root ol* the fruits. Therefore, he that had that, 
might grant all fruits that might arise upon it afterwards, and 
the pn^perty would pass as soon as the fruits were extant.'' — Hob. 
132. I Pow. (^ont., 157, lo8, 2 Walp. Ed. 

When stripped of all quaintness of verbiage, the plain doc- 
trine of this old case is, that he who owns the soil may sell or 
assign the crops to be grown upon it. It is said in Benj. on 
Sales, that in relation to things not yet in existence, or not yet 
belonging to the vendor, the law considers them as divided into 
two classes, one of which may be sold, while the other can only 
be the subject of an agreement to sell — of an executory contract. 
Things not yet existing which may be sold, are those which are 
said to have a potential existence, that is, things which are the 
natural product, or expected increase, of something already be- 
longing to the vendor. A man may sell the crop of hay to be 
grown on his field, the wool to be clipped from his sheep at a 
future time, the milli his cow will yield in the coming month, and 
the sal(f is valid. But he can only make a valid agreement to 
sell — not an actual sale — where the subject of the contract is to 
be something to be afterwards acquired; as the wool of any sheep 
or the milk of any cows that he may buy within the year, or any 
goods to which he may obtain title within the next six months. — 
Benj. Sales, S. 78. The precise point now in judgment, how- 
ever, has been adjudged against the proposition, that a thing not 
in e^\sv^ is the subject of a valid sale or mortgage. Thus, it was 
held in Hutchinson vs. Ford, 9 Bush. 318, where this exact 
question was involved, that '*a mortgage of a crop to be raised on 
H farm during a certain term, but which is not yet sown, passes 
no title, and the mortgagee has no claim against a purchaser of 
the crop for it, or its value." — Everman vs. Robb, 3 Cent. L. J., 
735. Oiln vs. Sill, 8 Wend. 111. Lunn vs. Thornton, 1 Man. 
Gran. & Scott, 379, Barnard vs. Eaton, 2 Cush. 295, 

Bank of Lansingburg vs. Cary, 1 Barb. 542 ; Comstock vs. 
Scales, 7 Wisr. 159; Redd & Co. vs. Burrus & Williams, Mss. 
Geo., 1877. 

Many other authorities might be cited to the same effect, and 
(juite as many that look in the other direction. — Andrew vs. New- 
comb, 32 X. Y., 417; 3 Law Reg. 19-33; 17 Con. 144 ; Holroyd 
vs. .Marshall, 10 House of Lords Cases, 189; 18 Pick., 168; 14 
Pick., 497 ; 1 ) Met, 481 ; 12 Cush., 376 ; Brett vs. Carter, Cent. 
L. .]. Mav 5, 1876; 32 New Ham., 484; 18 Vern.,465; 1 Mc- 
Caslin^s Ch. Hep., 408 ; 21 Wise, 551 ; 26 111. 121 ; 48 Ala. 109 ; 
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Butt VS. Ellott, 1 9 Wall, ol I ; 42 N. V., 620. 

lu Olio of these eases, it is said: '^ In the case of crops to he 
sown, it vests potentially from the time of the executory hargain^ 
and actually as soon as the subject arises.'" — Andrews vs. New- 
comb, ;>2 X. V. Hep., tl7. Mr. Stf)ry says that rights in re- 
mainder and reversion, possibilities coupled with an interest, 
rents, franchises and choses in action, are capable of being mort- 
gaged. — E. g., per S. 1021. A court of equity, he says, will 
support assignments, not only of choses in action, and of 
contingent interests and expectancies, but also of things which 
have n(» present, actual, or potential existence, liut rest in mere 
possibility; not, indeed, as u present |)ositive transfer operative 
in prt'setfti^ (for that can only bo of a thing m f.ise^) but as a 
present contract, to take eflect and attach as soon as the thing 
comes/// <'.ssr. — H. g. per S. 1040. Among the examples he 
cites, is that of the assignment of the head-matter and whale- 
oil to be caught in a whaling voyage now in progress. The 
right will attach to tlu^ head matter and whale oil when attained. 
— Id. So strongly are courts of equity inclined to uphold as- 
signments when hoiH( fide made, that even tlu* assignments of 
freight, to be (»arned in the future, is good in e(|uity, and will be 
t^nforced against the party from whom it becom<*sdue. — Id. lO'iO. 
In Story on Sales, it is said, "While a ])ers(>u cannot make a 
present sale of all the wool there nmy grow on a sheep, which h(* 
may hereatVer buy, nor any other thing in whi<'b his interest is 
wholly prospective an<l <loubtful,there may be madea valid sale of 
the wine a vineyard isc^xpected to produce, or the grain a Held is 
expected to grow, the milk of a cow for the next year, or the 
future young of animals. — Story on Sales, S., I No; McCarty vs. 
Blivens, 5 Reg., lOfi. \Vhat(^ver is the subject of a valid sale is, 
of course, the subject of a valid mortgage. A man may sell or 
mortgage everything that is his property; ami such a sale, if 
honafidf\ will be upheld in law and equity. Property is the 
right and interest a nmn has in lands and chattels to the exclu- 
sion of others.— 1 7 John's, 28;] ; 11 East, 290 ; \ Pet., ol I . All 
propert}', real or persoiml, corporeal or incorporeal, movable or 
immovable, may be the subject of mortgage. — 1 Hill, Mort., 6. 
Things are said to hav(^ a potential Existence Avhen they are the 
natural product, or expected increase, of something already be- 
longing to the vendor. — Low vs. Pew, 11 Am. Hep., ;)o7. The 
term iucorjxu-eal properly in<dudes all legal rights. The right in 
the proprietor of the soil to plant, cultivate and gather his crops, 
to the exclusion of all oth(»rs, is an absolute legal right, and an 
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incorporeal property; and incorporeal property is a.s well the sub- 
ject of valid sale and mortgage as any other kind of property. 
The mortgagor, in this case, was the proprietor of the land on 
which he proposed to raise the crop in controversy. The crop 
had a potential existence because it was to be the natural pro- 
duct and expected increase of the land then owned and occupied 
by him. Why may he not obtain the credit necessary to j|)»ke 
the crop by executing a mortgage upon it? We see no sound 
reason why. Who is to be injured by it if the transaction is hona 
Jidc^ and there be no superior lien for rent or otherwise? Who 
is to be misled by it if the transaction is at once published to the 
world by registration, as was dpne here? If the merchant is 
willing to furnish him with supplies, and enable him to make the 
crop, and take the risk of the crop itself for security, who has a 
right to complain, and where is the mala fides of the transac- 
tion? Is there any doubt that a court of equity would sustain the 
mortgage, and protect the mortgagee, in such a transaction? 
Then, wherefore must he fail in a court of law, into which forum 
the parties have brought the case, and where our liberal statute 
requires that, in such a case, their rights shall be adjusted upon 
equitable principles. In the case of Andrews vs. Neweomb, 
above cited, it is said that, as long as the time of Ch. J. Hobart, it 
was held that one proposing to plant crops might convey them in 
advance, and that the fruits which should arise afterwards, 
would pass as soon as they w^ere extant ; citing Hob. 132 ; S 
Johns, 216, and Hare vs. Celay, Cro. Eliz., 143. Crops to be 
raised, say the court, are an exception to the general ride, that 
title to property not in existence cannot be affected so as to vest 
the title when it comes into being. In the case of crops to be 
sown, it vests potentially from the time of the executory bargain 
and actually as soon as the sujbect arises. — 32 N. Y., Rep. 421. 
The judgment, in this case, certainly created no lien upon the 
crop, which the statute protected from levy until after maturity. 
The judgment debtor had failed with his title, and the judgment 
creditor could stand on no higher ground than his debtor. We 
hold the assignment to be lawful and valid, and that the plaintiff 
below has the better right to^he fund in controversy. 
Affirm the judgment. 
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MOORK & MILLKR rs, GEO. A. STOVALL. 



A Pkomisk to Answkr Fok the Debt i>f Anothkjs. — Nor Wuhix thk 
Statcte OF Fraiiw. — Whkn. — All agreement made by the vtMidee of )hii(I.s to 
pay part of the piin»h:i.se nionoy to a creditor of tlie vendor, Is not within the 
sitatuM|t* frauds. This? cjisc ovorrnh»s the case iiCCanipholI v. Kinlov, .*{ Hump. 

Casf>4 CiTKii. — 3 Pnrsons on Con. 24.— [Ki>. 

TrKNKY. .J.. I>KIJVi:iJKI) THK OPrNfON OF THK < nlirr. 



riKMiKKU'K. «:H. .1. ANI» SNKED. .1. IHSSENTIVJJ. 



The statute which provides that no action shall l>c brought 
whereby to charge, a i>arty ujion a spec^ial promise to answer for 
the debt, default or miscarriage of another, unless such a pro- 
mise or agreement bo in writing, etc., does not, in the opinion of 
a majority of the court, apply to the facts o( this case, and can in 
no way affect it. The land was bought at a stipulated price, to 
be paid for at stated times, one of the payments to be made to 
Moore & Miller. While it is true the vendor was indebted in 
that sum to Moore & .Miller, and such indebtedness was the in- 
ducement moving him to have the defendant undertake to pay 
to Moore & Miller. Still, it was nevertheless an undertaking by 
the defendant to pay his own debt and not the debt of the 
vendor of the land, and although the payment, when made, 
would have the effect to discharge the vendor's obligation to 
Moore & Millei-, vet that indebtedness would be in no manner 
changed or altered before the payment. 

The defendant un(i(»rtakes and promises alone for himself for a 
valuable consideration. He was satislied Avith the price, and it 
can make no diff^erence to him to whom he shall pay it, so he 
complies with the terms of his own contract. By his contract he 
created an ind<»btedness from himself to Moore & Miller, and 
should not be heard to gainsay it. We think the case of Camp- 
bell v. Findley, ;> Hum. o^-JO, is unsustainable and must be oyer- 

Reverse the judgment. ^J^ ^ ^^L>n\ ^ 

I concur in. the conclusion that this case is nut within the 
statute of frauds. I entertain some doubt as t(» whether this 
plaintiff* can maintain an action at law for want of priority of 
contract with the defendant, but it may be that this distinction 
between a remedy at law or in equity ought iiot to be longer 
maintained. MeFARr.AXD, J. 
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DISSENTING OPlNiON. 

I do not concur in tlie opinion of the majority of the court. 

The plaintiffs sue the defendant at law to recover the balance 
due upon a note executed by Moses E. Johnson to them. 

They sold and conveyed to Johnson a tract of land in Arkan- 
sas, retaining a lien, and took several notes, amonjiC others one 
for $2,680.22, payable 1st of Jan., 1860. 

This deed from the plaintiffs to Johnson was made in Sept.. 
1857. 

In December, 1800, Johnson sold and, by deed of that date, 
(conveyed to defendant Stovall the same tract of land, also re- 
taining a lien for unpaid purchase money. This deed recites 
"that the said Geo. A, Stovall assumes the payment of a note for 
$2,680.20 drawn by said Moses E. Johnson, and dated 14th 
September, 1857, ])ayable to James T. Moore and William S. 
Miller on the 1st of January, 1860, on which is credited §1,000 
May 22, 1860. The said note, as the deed recites, was execut-ed 
in part payment of said land by said Johnson to Moore and Mil- 
ler, and is now in the hands of W. K. Poston to be delivered to 
said Moore & Miller when they make a perfect and valid title to 
said land, and not till then, and it is expressly agreed and under- 
stood that the said Stovall is to stand in the shoes of said 
tlohnson as to this note, and is not to be bound for its i)aynieut 
until the compliance yvitb said condition." 

The deed containing the above recitals was signed by thdinsou 
and his wife onlv. 

In January, 1861, Stovall and wife conveyed the same land to 
John B. Cobb, and in describing the land refers to it as being the 
same land conveyed l)y Moore & Miller to Johnson l)y deed 
dated in September, 1857, and l)y Johnson and wife to him, 
Stovall, by deed dated I)eceml)er, 1800, but no reference is made 
to any purchase money rc^maining uni)aid which Stovall was 
bound to pay. 

The Circuit Judge charged the jury that there was no compe- 
tent evidence to sustain the plaintiffs' claim, and the jury found 
for the defendant, and plaintiffs ha^e appealed to this coui-t. 

The instructions of the court were founded upon the absence 
of any written agreement or promise of Stovall to pay the debt of 
Johnson. 

Our statutes of frauds and perjuries [)rovides that '"no action 
shall be brought whereby to charge the defendant upon any spe- 
cial promise to answer for the <lebt, default, or miscarriage of 
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another person," "unless the promise or agreement upon which 
such action shall he brought, or some memorandum or note 
thereof shall be in writing and signed by the party to be charged 
therewith, or some other person by him thereunto lawfully au- 
thorized. — Code § 1758. 

The debt for which it is sought to hold Stovall liable is one 
due by note from Johnson to Moore & Miller. There is certainly 
no written promise by Stovall, signed by him, to pay it, and the 
case is clearly within the provisions of the statute of Frauds, 
and the principles of the case of Campbell v. Findley, 3 Hum., 
o30, which has been followed and approved by this court. In 
this case Johnson owed Moore & Miller a debt evidenced by 
note for which a lien was retained in their deed to him. It is 
not pretended tjiat this lien, or the liability of Johnson to Moore 
& Miller was released. Both the liability of the note and the 
lieu for its payment are still subsisting, and whatever verbal 
promise was made by Stovall, if any, to pay the debt of Johnson 
was a collateral promise to Johnson to pay his debt, and this 
(*aso falls within the principle of Campbell v. Findley, 3 Hum., 
and the promise, to be binding, must be in writing. Johnson in 
his conveyance also retains a lien upon the land conveyed to 
jStovall, and for which Johnson has a right to sue him, and the 
effect of the holding of a majority of this court is to decide that 
Stovall owes both Johnson and Moore & Miller. There are 
cases holding apparently a different rule, 3 Parsons on Con., 24, 
and notes, but I am of opinion that our ow^n direct adjudications 
on this question should be followed in preference to the decisions 
of other courts. 

The judgment of the Circuit Court, in my opinion, was correct 
and ought to be affirmed. Deaderick, Ch. J. 

Judge Sneed concurs in this dissenting opinion. 
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JAMES T. GLKAVES r^. DAVIDSON & WILSON ( ENTRAL 

TIKXPIKE CO. 



ySmmUrllW^ April XerM, 197«. 



FkaNCHISK of TURNflKF rottlM>RATION.— JfRmDKTlOX «*F i*HAN( KRV I'orJir.— 

To Decrkk Sat.k of.— The ('Imiu'ery Court has jiiriiidicrion lo subject the roail 
beds, ^ates, toll hon«»t*H, lands dh whIHi the houses are i^ltunttHl, and the privi- 
lege of char^iuj^ and «-olhH'tln}jtolls, in «jile \\*r the sutii^ tart ion of debtjs of the 
^-ompan.v.-rKi.. ,o f^^^^^Cf, 

NK'llOl.SON, < II. .1., I>KMVKKKI> THE OnXIuX OK THK fOUKT. 

Com])laii)ant is a jndgmejit creditor oC defendant, and files bis 

bill in tbe (Miancery Court at Nashville, and seeks to subject all 
the property, assets, roadbed, toll j^ates, toll bouses, and land 
upon which the same are situated, and the IVanehises of the com- 
pany to tbe satisfaction of bis debt, and of such other creditors of 
the company as may come in and make themselves parties. 

Defendant is a corporation, (Teated in 1807-S, lor the con- 
struction of a turnpike road, eighteen miles in length, situated in 
Davidson and Wilson counties. The company is authorised to 
erect gates and receive specitled tolls, and to purchase and hold 
real estate at each gate, and to have private property condemned 
for the right of way, etc. Besides this, the company was to ha\"e 
the customary favors of corporation. 

The road was built and gates erectetl, and tolls collected, etc. 
Its property consisted of its road bed, its gates, toll houses, and 
land on w^iich they were situated, and tbe privilege of collecting 
tolls at the several gates. 

This property was attached, under tbe bill, and placed in the 
hands of a receiver, from whose report, as well as tbe admission 
of the defendant, the (*ompany is insolvent. 

The chancellor gave complainant a judgment for the amount of 
his claim, and continued the n^ceiver lor the purjmse of paying 
the judgment out of the tolls, but refused to decree a sale of the 
property of the company, upon the ground of want of jurisdic- 
tion. 

From this decree complainant has appealed. 

The only question for our determination is, whether the Chan- 
cery Court has jurisdiction to subject the road l>eds, gates, toll 
houses, lands on which the houses are situated, and the privilege 
of charging and collecting tolls, to sale for the satisfaction of the 
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debts o( the company? After a careful examination of the elabo- 
rate argument furnished by complainant's solicitor, we deem it 
unnecessary to do more than to state that we are satisfied that 
the Chancery Court had jurisdiction to decree a sale of all the 
property, real and personal, of the company, including the privi- 
lege of charging and collecting tolls. As the court is not asked 
to decree a sale of the franchise or privilege of being and acting 
as a turnpike corporation, and of taking private property upon 
making compensation, we deem it unnecessary to express any 
opinion as to the powder of the Chanceiy Court. t(^ decree such a 
sale. 

The decree of the Chancellor will be reversed to the extent 
herein indicated, and a decree rendered in accordance with this 
opinion. The <*osts will be paid out of the proceeds of the 
sale. 



GEO. B. MILLER, et al., i;. ALLEN HARRIS, et at. 



JTmclcsoB* June 19, 1877* 



1. Mfi.TiFARioiSNEss — What 18. — A biU is multifarious when several matters 
of a distinct nature are complained of affainst divert defendants, or a bill tliat 
unites against a single defendant several distinct matters ; the Court must look 
to the circumstances of each case to avoid multiplicity of suits, on the one hand, 
and inconvenience to defendant and confusion of evidence, on the other. 

3. Partxkiwhip — Stati'te ok Six Ykars Doks Not Run Against Partneb — 
yfwES, — Xo right of action for an account accrues to a retiring partner that can 
be ''effectually prosecute<l" until the liquidating partners, having possession 
of the assets, have settled the debts of the partnership ; the statute of six years, 
in such case, does not run against the retiring partner. — [£d. 

CAflE8 Cfted.— Story Eq. FK, kk 274, 530; 2 Gray 471; 3 Stor. C. C, 25; Storv 
Part., 9 326; Chltty (5ont. 288; 3 Kent Comm. 57; 17 Pick. 519. 



SXKED, .!., DKUVERED THE OPINION OF THE COURT. 

The Chancellor's decree disallowing the demurrer to the 
amended bill was correct, and must be affirmed. 

1. The bill is not multifarious. A bill is multifarrous when 
several matters of a distinct and independent nature are com- 
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l)laiiHHl of ajxahist divers defcudauts, or wliere one bill uuites 
against a single defendant, several mattei*s perfectly distinct and 
unconnected — the latter is more properly (railed misjoinder. On 
a question of multifariousness tli(» Court must look to the cir- 
cumstances of each case to avoid, on the one hand, multiplicity 
of suits, and on the other, inconvenience and hardship to de- 
fendants in being called u|)on to defend as to matters that have 
no connection, and to avoid complication and c(mfusion of evi- 
dence.— Story E(|. PL, §§ 274, :m ; 2 (Jray ill ; :J Stor. (\ 0. 
25. The bill seeks a settlement of several commercial partner- 
ships of which the complainants and defendants were members, 
the whole of which may be well settled under one litigation 
rather than by a multiplicity of suits. It is certainly to the in- 
terest of all parties that one litigation should settle the whole 
matter, and the itfterests and business of the several iirms would 
iu such a case be so intermixed and blended that thev could not 
be so satisfactorily settled in several suits as in a single litiga- 
tion. 

2. The remedy of the complainaut. <»eorge B. Miller, was not 
barred by the lapse of six years from the <late of his retirement 
to the time of the filing the hill. He was, for many purposes, 
still a partner, and as the assets of the firm became, on his re- 
tirement, a trust fund for the payment of partnership debts, bis 
right of action for an account did not accrue until after the firm 
debts were discharged. The bill shows that the firms were 
largely indebted. The retiring partner was, as to the assets of 
the firm, a tenant in common with tht^ remaining members 
of the firm, and equity would fix upon them a relation of trust in 
favor of the retiring partner, which would be, under such a defence 
— to say the least of it — no favorite with a (^ourt of equity. It 
is sufficient to say, however, that no right of action for an ac- 
count accrued to the retiring partner, that (Mudd 1k». ^^ effectually 
prosecuted ^^ until the liquidating partners having possession of 
the assets had settled the debts of the partnership. — Story Part^ 
§ 326 ; Chitty Cont. 288 ; S Kent (\)mm. oT ; 1 7 Pick. '519. 

Affirm the decree and remand the (*aiise. 
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WADE f. ORDWAY, et ah. 



liMihTllle* Mtl. 



1. iNrtTnrrrio.vs to Jury — In Abskncs — Of Coi'nhel. — While \% U Improper 
for the Court to instruct the Jury In the absence of th^ purtlea' litigant, ther^y 
depriving; them of the opportunity to except, or to auk for qualitlcatlon of the 
instruction, yet the Court hold, where it can clearly be aeen that no Inlury has 
been done to the party by the Instruction given ; in a case of such slight de- 
parture, no reversal can be had for such action. 

OiBB CiTKD. — Taylor v. Jones, 2 Head. 665. 

2. Jt'ROK — Affidavit of — Will Not be Rbceivrd— Whbx. — Affidavits of 
jurors will not be received for the purpose of showing that the Jury misuodef- 
8tood the charge of the Court, or that they failed to follow his charge, or that 
the verdict was rendered in a mistaken opinion as to the law or facts of the 
case* 

CAaRS CiTRi>.— 3 Hump. 333; 4 Hump. 518. 

:i. KviDExcF. — Discovered. BY Juror — And Rf.lated After Retirbment— 
Not Compei'kxt — Apfidavft the Proper Mode op Bki^giro tbe Fact BePorx 
TH£ CouRi'. — Evidence submitted to the Jury shall be sworn evidence, submit- 
ted in open Court, under the safeguards of the law, and open to cross-exami- 
nation, or liable to be met by countervailing proof on the part of the party who 
may be affected by It ; evidence, therefore, discovered by one of the Jurors, and 
relateci to his fellows after retirement. Is incompetent. An affidavit of a Juror 
is the proper mode of bringing such facts before the Court; tbe deliberations 
of the jury being secret, in no otherwise could the fact be developed. 

Cases Cited.— 6 Greenl. 370: Price v. Warren, 1 Hen. A Mumford, cit«d 
in Gra. ^ Waterman on New Trial, vol. 2nd 335; Douston v. State, 6 Hump. 
276.— [Ed. 



^ FRBEUAN, J., DELIVERED THE OPINIOK OF THE COURT. 

This suit is brought by Wade to recover about %12fi(^% or it^ 
value, of uncurr^nt b^nk bills deposited with defenda^tsy to be 
sold by them as brokers as they mi^ht be directed by Wftde or 
his agent. 

Several questions are urged here for reversal of the judgment 
had in favor of defendants in tbe Circuit Court, some, or alt| of 
which we proceed to notice. 

First, it is insisted there is reversible error in the i^ction of tiie 
Circuit Judge, as is claimed, in charging tbe jury a second time, 
on their return into court, in tlte absence of the plaintiff and his 
counsel. 

The facts, as stated in the record by his honor himself^ arte 
substantially as follows : The jury were called in, after having 
been engaged for some length of time in considering the caae, 
lat0 in the evening, and enquired of by the Judge as to the cause 
of their failure to agree — he asking them Fhietber they were, dii*- 
f^riiig as to what the witnesses n^^ stated or as to the law pf 
the cac^. He told them that if they were differing as to wK^J^ 
the w^^essei^ had said he would hav^e the wi<jQ9,f ses recalledl 9^ 
interrogated as to their evidence ; W if they Were differing ^ ta 
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the law of the ease, he would endeavor to iustruct them, at the 
game time stating to them ^* that the jury must take the law* from 
the Court as it was charged to th^flD^^and not attempt to decide 
the law for themselves in disregard of the iostructions of the 
Court ; that if the Court erred it could be ascertained, and the 
Supreme Court could review and correct it ; but if the jury un* 
dertook to decide the law for themselves no one would know 
upon what principle they had decided, that their errors might 
not be ascertained, and the party injured thereby would be with- 
out remedy.'' At this point one of the jurymen stated to the 
Court that the matter on which they had disagreed was the 
question of what constituted ordinary diligence, and gave his 
own understanding in the form of a question to the Judge as to 
what it was, which, not being correct, in the view of the Court,, 
he stated to the jury the correct rule in reference to such dili- 
gence. 

This is the statemeuk of the facts which the Court has put 
down in the form of an entry of record, giving his reasons for 
not granting the motion for a new trial. 

The question is, does the above statement contain error tor 
which this Court should reverse ? 

While it is certainly a sound rule, uud oue that ought not to 
be departed from, that the counsel engaged in a case shduld be 
present when the Court gives his instructions to the jury as to 
the law of the case, yet this sound rule must not be pushed to 
the extent that a slight departure from it shall l>e held sufficient 
to put the inferior Court in error and reverse the case. The 
principle on which the rule stands is, that the parties litigant 
may hear the law, as given by the Judge to the jury, may there- 
by be prepared to except, in case it is deemed erroneous, or to 
ask for such qualification of the instruction as may be thought 
proper, or such additional instruction as the facts of the case 
may warrant. To hold that when the Court merely answers a 
question, giving the same instruction substantially, as he had 
given in his original charge, and stating a rule to the jury to 
which no exception can fairly be taken, that an error hae been 
committed, tor which this Court should reverse, would be to 
uphold the letter of the rule of practice but to disregard its spirit 
and principle. We hold, therefore, that where we can see clearly, 
as in this^case, that no injury has been done to the party by the 
instruction given ; in a case of such slight departure irom pro- 
priety, as we find here, that this Court cannot reverse for such, 
action; 
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We have examined the cases referred to by counsel^ supposed 
to maintauQ a different view, and need only say, that most, if not 
all, of them were very different in their facts from the one now^ 
aader' discussion, and in so far as they may seem to carry the 
rule further than we have above indicated, we do not feel dis- 
posed to approve them. We see in this record what was done 
and said from the statement of the Judge himself, which w^e 
must take as the most trustworthy information to be had, on the 
general principle that every presumption is in favor of the in- 
tegrity and uprightness of a high judicial officer, acting under 
the mighty sanctions of his high position. 

* It is insisted, however, that the remarks of his honor as to 
the duty of the jury in following the law as given by the Court, 
and the danger of a juror taking the law into his own hands, 
were improper, and that these remarks did influence and control 
the action of the four or five jurymen who had up to that time 
been favorable to plaintiff's side of the case. The case of Taylor 
v. Jones, 2d Head. 565, is supposed to sustain this proposition. 
While we doubt the propriety, un^er our system of jury trial, of 
attempting to hasten the action of a jury in coming to a conclu- 
sion on the facts of the case or urging upon them considerations^ 
based on the expense and annoyance of another trial in order to< 
induce them to agree upon a verdict, as being calculated, coming 
from such a source, to unduly influence the minds of a jury by 
considerations not growing out of the evidence in the cause, yet 
we are unable to see any thing in what was said in this case to 
which any objection can properly be urged. What was said in 
this case is strictly correct. It is the duty of the jury in a civil 
case to follow the law given them by the Court and not to take 
it into their own hands. In the case referred to, the Court told 
the jury of the importance of agreeing on account of expense to 
the parties, that he must keep them together until they could 
agree, and then said to them, that in some cases he had been almost 
constrained to tell juries that it would be better for them to find 
a wrong verdict than not to agree at all, as any error ive may 
commit may be corrected by the Supreme Court." This Court 
reversed that case on account of the above remarks to the jury, 
mainly on the ground that it was, in the language of the Court, 
a mistake in his honor to tell them, that this Court could correct 
any error they might commit, on account of the great w*eight given 
here to the finding of a jury. The Court also disapproved of the 
threat of his honor to keep the jury together until they could 

agree. We tbink the case was properly decided, but find in it 
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Bothing that will sustain the objection presented to what his 

honoir said in the present case. 

. An affidavit of a juror is presented in which he purports to 

give the facts as to what occurred when the jury came into the 
ourt-room. This juryman says^ that when he put the question 
as to what was ordinary diligence, the Judge did not reply to 
his question, but remarked to the jury^ that if they took the law- 
into theur own hands nothing could be done, but if he, the Court, 
charged the law wrong, '^ he would be corrected by the Supreme. 
Court" He then goes on to say that next morning the other 
ibur of the jurors, who had been with him, had gone over to the 
other side on the ground, as they said, that his honor, in the 
above remark,- was alluding to them, and had told them in effect, 
as they took it, they were dbing wrong. We need only say that 
if the matter of this affidavit could be looked to at ali, it would- 
not be sufficient on which to affect the verdict of the jury in this 
Court ; it would amount to nothing more than a statemsnt by » 
juryman, showing the grounds and motives thcit influenced other 
members of the jury in coming to their conclusions, or what they 
had said were the ground, as he understood them. It appears, 
too, from what the affidavit says, the Judge did say, that there 
was tfothing in it that should have led to such a conolusion, as 
it does not appear that his honor knew any thing as to how the 
jury stood, nor does the remark, ia^ the'' sli^itest^egree, indicate 
an application to the one or the other party of tl^ jury, as they 
stood divided. We are bound to presume entire impartiality m 
the Judge,, and see nothing, in the slightest degree, to militate^ 
against this presuii^ition in the facts of this record ; on thi^ 8ub« 
ject the rule is too wdl settled to need discussion^ that affidavits 
of jurors will not be received for the purpose of showing tl\at the 
jury misunderstood the charge of the Court, or that they ftijed 
ta fiillow bis charge, or that the verdict was rendered in a mia* 
taken opinion as to the law or the facts of the case. — 3d Hmi. 
333; 4th Hum. 516. Such an affidavit as the one presented 
.should not be i*eceived at all^ and certainly is enticed to no right 
whatever. Affidavits of jurors must be received with great catt- 
tioB, and while there are cases in which they are proper, aa is 
recogniaed by the leoaarks of this Court in 4th Horn. bl%j yet 
clearly the filets disclosed in the. one now undef coBuderation do 
nok bong it within the rule. 

We come now to a question presentiiig more of difficulty in 
its soliitiMi. It is insisted that a new trial should have ha«a 
granted^ because of statements, in the form of n^ew evidenea of 
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tacts ascertained by himself during the consideration of the case, 
•^ere presented to the jury by one of their number. 

The facts on this question are presented in an affidavit of a 
juror — T. W. Ballou. He says, that a discussion had been had 
'at the bar in argument of the case as to whether Mr. Lusk could 
have seen the robbers as4hey passed>out of the door on the day 
in which it was alleged that the office of defendants was robbed, 
l^y knocking Mr. Lusk down, and as to whether he could have 
eeen them, as he stated, unless he had been standing up, and if 
BO, that he was guilty of negligence in not giving the alarm 
promptly, as it was in open day-light, on a public street near the 
Public Square,. in the city of Nashville. The affidavit further 
states, that the plaintiff 's counsel was interrupted in his argu- 
ment by defendants' counsel, who stated that the counter was 
not of wood, but that the iron railings, that had been proven to 
be about three feet high on the counter, run down to the floor, 
^ith holes through it, so that Lusk, the witness, could see 
through them whilst lying on his back on the floor. He then 
adds, as the new evidence that Mr. Robertson (one of the jury) 
oame into Ae jury-room one morning before they had agreed 
npon a verdict, and said, " he had discovered some new evi- 
dence ; that he had been around and examined the counter and 
•found that the iron railing run down to the floor; he de- 
scribed it as a kind of lattice work, and said,, he asked if 
the counter then was as it had been when the robbery was com- 
initted, and was told it was, and that it could be seen through 
hy Lusk whilst lying on the floor.'' It is evident from the facts 
detailed in this affidavit that the question as to whether the wit- 
ness, Lusk, could see the robbers as they passed out of the door 
was one that had attracted the attention of the jury, and proba- 
bly had been a matter of discussion among them, and in some way 
was deemed material in coming to their conclusion. The evi- 
dence of Lusk, who was the Teller of the bank, or brokers' office, 
of defendants, and the only man in the office at the time of the 
alleged robbery, had shown that he was standing at the counter, 
leaning upon it, that while in this position he was struck down 
"by a slung-shot, as be described it, striking over ihe eye, felling 
him to the floor : that when be fell he was senseless from the 
blow, and when he recovered he found himself on the floor with 
a man on him holding him by the throat. He says, that he 
gWooned again, and when he became again conscious of what 
^as going on around him, he saw another at the safe, or about 
th^ safe. On cross-examination he w^as asked if he saw the 
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robbers when they went oiit of * the front' door, and answered, 
that ^^ he saw one of them as he went out of tbe front door, and 
shut it/' In describing the counter behind which he was stand- 
ing, ami which run entirely across the room, he said, the counter 
was made of wood, and rose up from the floor higher than hia 
waist ; that it was higher than usual ; that upon this counter was 
an iron railing some two or three feet high, which was fastened 
to tbe counter firmly ; that this railing was a kind of lattice 
work, and was put there to keep any one from getting over the 
counter, and yet could be seen through ; this railing, about 
midway of it, had an opening about twenty inches wide, where 
the mone}' was paid out, and through this opening the blow was 
given. On the testimony of this witness rested almost alone the 
case for .the defendant, and from the mode of his cross-examina- 
tion, and from the matter of his testimony, it is evident that the 
effort on the part of the plaintiff was to break him down by 
showing inconsistencies, or at any rate unreasonableness and 
improbability in tbe story told by him. This was so apparent to 
the defendant that they felt the necessity for sustaining him by 
proof of his good character ai^ standing in the community. 
With this seen, many of the leading facts 1)earing on this point, 
the question is, whether, on sound principle, the statement made 
to the jury by the juryman was of such a character as that its 
introduction was cause for a new trial, and such error as this 
Court must treat as basis for reversal. 

It is urged, in the argument of the learned counsel tor defend- 
ants, that we have no case in our 1)ooks in which it has been held 
that the affidavit of Jurors will be received in a civil case to show 
that one of the jurors gave information to the jury after retire^ 
ment. Several cases are cited from our sistur States and the 
Supreme Court of the United States, where it has been held that 
new trials would not be granted on information given to the jury 
by a fellow Jui'or after retirement, some of them qualifying the 
rule, however, by the statement that when substantial justice has 
been done, a new trial woald not be granted, and others treating 
tbe fact that the jurors stated they were not influenced by the 
new evidence in formation of their verdict as a material consid- 
eration. — Sec. 6th, Greenl. 379; Price v. Warren, 1st Hen. & 
Munford, cited in Gra. & Waterman on New Tri., vol. 2d Soo. 

We believe it is true that in no civil case has it been held in 
Tennessee that a new trial should be granted on tbe fact dis- 
closed by aflidavit of a juror, that statements were made to the 
jury by a fellow juror, bearing on the matter of investigation, yet 
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we iimUa number of criminal eases where new trials have been 
granted upon such aflSdavits.' We may add, that no civil case is 
shown where it has been held in our State that such tact would 
not vitiate the verdict, so that the direct question is, perhaps, an 
open one. We may well look to the cases reported in our Sta£e 
as furnishing reasons and analogies to guide as to our conclusion 
on the question. 

In the case of Donston v. State, 6th Hum. 275, one of tlie 
Jurymen stated to his fellows, after they had retired, that he had 
beard a witness who had been examined on the trial (whose 
credibility had been attacked), sworn before the grand* jury, and 
that his statement was the same he made before the traverse 
jury. This was held to vitiate the verdict. It is true it is said 
in the opinion, the jurors making the affidavit stated, that these 
statements greatly influenced them in finding a verdict, but the 
principle on which Judge Turley rests the opinion of the Court 
seems not to have been based on this statement, for he says, '^ it 
has alwuys beeti^held :in this State that the testimony given to a 
jury, after it has left the presence of the Court, vitiates the ver- 
dict, because it is not given on oath, and is given without the 
knowledge of those to be affected by it, and who have therefore 
'no opportunity of uniting and repelling it." In Booby v. State, 
4th Yer. 114, 115, a new trial was granted on affidavits, disclos- 
ing statements bearing upon the case, made by a juror to his 
fellow jurors after their i-etirement. In that case it is true the 
statement is made in the affidavits, that the jury were influenced 
by the facts given them by the juryman, but the principle laid 
down by the Court does not grow out of this fact, nor is it based 
on it. Judge W^hyte, in opinion of the Court, says, 'Hhe verdict 
is too palpably vicious to require the citing of authorities to prove 
it ought not to stand." What the juror knew of the defendant 
ought to have been proposed and offered in Court, and if admissible, 
there rendered, to be observed iipon by defendants' counsel. In 
the case of Sam v. The State, 1st Swan. 61, a juryman made a 
statement as to where the Hue of the county was, it having been 
B, controverted question as to whether the offence was not com- 
mitted in a different county than the one in which the party was 
indicted. In this case the juryman, Brock, stated in answer to 
interrogatories put by the Court, as shown by the bill of excep- 
tions, " that the information communicated bj' his fellow jurors 
exercised no influence whatever upon him in making up the ver- 
dict, and that he thought or believed they could have come to 
the same conclusion from the testimony in the cause." Judge 
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McKinney, in the opinion in this case, says, iu substance, ^'tbat 
it was not for this Court to say whether the testimony was snffi- 
deiit to have supported the verdict independent of the statement 
made to the jury ; neither was it relevant to inquire what influ- 
ence the improper evidence received by the jury may or ought to 
have exerted upon their minds in settling the disputed que^ion 
of venue/' It is sufficient, he adds, that while determining this 
question they received fresh evidence whicfh, if, indeed, it were 
bot wholly without effect, must have conduced in some degree to 
the decision of the controverted point. He then goes on to state 
tfee rule, that the verdict of the jury must be found on the evi- 

'dence delivered to them in Court, in the presence of the Judge 
and parties. Pie then states the rale on page 65 to have been 
iQhg established and inflexible, to which no objection can be 
admitted, either in civil or criminal cases. It is true, be saj^s, 
m criminal cases it is more emphatically the right, because of 
the provisions of our Constitution, that the accused shall have 
the right to meet the witnesses face to face. He then proceeds 
to vindicate the rule, on sound principles of reasoning, that we 
think eminently satisfactory. He! says, to hold the opposite 
would expose our jury trials to the danger of being perverted to 
the grossest injustice and oppression. In answer to the idea that 
the Judge might say that there were sufficient evidence adduced 
at the trial to justify the finding of the jury, and that the evi- 
dence improperly given to them could have had no influence 
upon the verdict, that this was purely a matter of fact not in the 
province of the Court to determine. It is impossible he should 
be able to do so, because the law has no criterion by which to 
know or ascertain the effect which the admission of improper 
evidence, if of any force or relevancy whatever, may produce 
upon the verdict of the jury. The effect might be different, and 
of necessity, would be so, on different minds, according to the 
mental and moral qualities of the individuals composing the jury, 
their intelligence, powers of discrimination, and a thousand other 
considerations ; and, therefore, the law excludes all irrelevant 
and illegal evidence. He goes on then to i-emark upon« the 
statement of the juror, that he was not influenced, treating this 
as not of any weighty and concludes with the rule, that when iui- 

' proper evidence is allowed to go to the jury it is enough that the 
case may have been prejudiced thereby, and the law will so pre- 
sume. 

It is true all these cases were criminal cases, but the principle 
on which they go is equally applicable to civil as well as criminal 
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cases — ^that ib, that the evidence submitted to the jury shall be 
the sworn evidence submitted in open court under the safe 
guards of the law, and open to foe sifted by a cross-examination, 
liable to be met by countervailing proof on the part of the party 
who may be affected by it. We can see no sound reason why 
the rule should be departed - from in civil casea^and upheld in 
criminal cases, as it is based onrprinciples equally .applicable' to 
the one as to the other ; and such was the opinion of Judge 
McKinney, in the case cited, though it may not have the weight 
of a positive decision, because said in a criminal cade and Aot in 
a civil one. We may add, that we see nothing in the state of 
things around us in reference to public morals or individual Sen- 
sibility, where property rights are concerned, to make us feel 
Ihat any and every safeguard protective of our jury trials from 
improper influences should not be sternly upheld ; on the con- 
trary, we see much that makes us feel the necessity, or at any 
rate the propriety, of not only maintaining all the safeguards 
heretofore established, and even, if jpossible, adding others, in 
order to insure the administration of justice from even the suspi- 
cion of being tainted, and thus maintain in the public miild a 
proper respect for law and justice, as administered by the Cotlrts 
of the country. We therefore bold, that the facts presented by 
the affidavit in the record show that testimony went to the jury 
that might well have influenced them. in coming to their conclu- 
sions, and seeing this^ we cannot undertake nicely to weigh and 
ascertain the amount of influence such facts may have had, and 
for this cause the case must be reversed. We may add, that We 
treat the affidavit as the proper mode of bringing the facts before 
the Court, as in such a case, in no other way probably could the 
fact be developed, the deliberations of the jury under our system 
being secret. 

We need not examine other questions presented, nor the 
question of the depositions toot read, but taken out by the jury» 
Probably we might conclude this would have been an additiMikl 
ground for reversal, but as such a thing is not likely to occur 
again, it is not necessary to decide the question. 

Let the case be reversed and remanded for a new trial. 
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E. M. JOHNSON >;•= A. G. HUNTER. 



JmcUmmm^ ^ftave •, M7Y. 



Qf iiTam A<:tionh— Paupiiw Oath.— ^wia tn-ni actions must be prosecuted 
-with bond and security. The rig^ht to 9ue in forma fMup^ris \% a per.«onal ri^^t, 
not a priviloj^e to be exerciMd in a reprewntative capacity. —[Kd. 

('asks t'XTKD.— .T Snced 131, 203; Code *^ 13 >5, 310-2. 



OEADERU K, C. J., DELIVERKD THE OPIXION 0¥ TUK C01:R1\ 

This is a qui tarn action for obstructing a uavigable stream 
by building a dam across it. 

The plaintiff instituted the suit in the Circuit Court of Dyer 
County by taking the paupers oath, and on motion the suit was 
dismissed upon the ground that he could not prosecute such a 
suit without giving bond with security. 

Plaintiff has appealed to this Court, having given bond and 
security for his appeal. 

The argument is made that the right to sue m/orr/<a paiiper- 
Is is a personal right strictly, and that it is a privilege not to be 
exercised in any representative capacity. — 3 Sneed 131 ; Ibid. 
203, and that the suit In this case is brought in behalf of the 
State as well as in behalf of plaintiff. 

It is true under §1305 of the Code one half of any recovery 
which may be had goes to the State, yet the suit is prosecuted 
by plaintiff alone, the State being no party thereto. 

§3192 of Code authorizes any person on taking a prescribed 
oath to prosecute an action without giving security in all cases 
except for false imprisonment^ malicious prosecution and slander. 

In addition to these excepted cases, by reason of the statutory 
requiremets in actions of replevin and in forcible entry and de- 
tainer in certain contingencies it has been held by this Court 
bonds and security are required. But the statutes and oath to 
be taken in prosecutions without giving securiy seem to contem- 
plate a provision for the purpose of affording poor persons a means 
for enforceing their personal rights or redressing wrong or injury 
personal to themselves. The plaintiff in siich^a suit must swear 
that he " is justly entitled to the redress sought." Whereas the 
action brought Hn this case is for the use of the State in part at 
least and the object sought in addition to the recovery of the 
penalty is to punish the defendant for obstructing a public high- 
way. So to the intent of one-half of the penalty to be recovered^ 
and in punishment of the offender, the plaintiff is not personally 
interested more than any other citizen. 
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WeareofopinioD therefore that the statutes a UowiDgauit to be 
brought, without security, enacted to give poor persons a right to 
redress their personal and individual wrongs, and to enforce sjtch 
rights of a personal nature, pertaining to themselves as individuals, 
might be withheld. 

The judgment of the Circuit Court was correct and will be af- 
firmed. 



CITY OF xMEMPHlS r. FISHER. 



nmy 1«« 197T. 



Sp>x lAL LkciIsi.ation. — l'xr<>x8TnrTioxAi:n V OF.— 'I'lie :ui of the FiOgUU- 
tHre or 1875 authorizing the institution of suits in the State <'oui't«, by muniei- 
p^ corporation!) with a population of «'{5.000 (»r mrTe, without givlnft bond* for 
C06tt9 iit repugnant to Art. XI, net*. 8 of the CrHi8titutlon, which (Ie<*lare9 that 
the Legislature shaU liave^^no power to mispmid any general la%v for the benefit 
of any particular inciiviclual, nor to pas-s any law for the beupfitof imlividualA 
incoiisli'tent. with the general laws of the land,'* and Is. therefore, void. 



FRKKMAN. .).. DKLIVEUGO THK OPINION OK THK COC tCT. 

By an Act of the Legisltui-e of 1875 municipal corporations 
with a population of D'^OOO, or luore, wei-e authorized to institute 
suits either at law or in equity iu any of the State Courts, with- 
out giving bond for costs, and also to prosecute appeals, writs of 
error, attachments, injunctions, etc., without giving security for 
costs. 

In this case a motion was made to di.^Jmiss the appeal of Mem- 
phis under this Act. 

Held. That while municipal corporations in some sense ai*e 
public bodies having powers conierred ou them appei-taining to 
sovereignty, such as power to levy and colle<'t taxes, yet in an- 
other aspect, as w^hen they become suitore or are sued in courts, 
they stand as individuals. In this latter view municipal corpoi*a- 
tions must be governed by the general law and can have no 
^^general law siu$pended ior their benefit, nor any law {kssed ibr 
their benefit inconsistent Avith the genei-al law of the laid." Art. 
11, se(^ 8, Constitution of Tennessee. The Act of 1875 i« repug- 
nant to this section of the Constitution, and therefore voifl. 

Motion sustained with cost. 
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LEA c. CITV OF MEMPHIS. 



Mmj •« Ill?y. 



!• Tax Pud by Rka««o\ ofThkkata ok J.itjciation, ktc. — Xor KECovKKitJti.K. 
— When.— A tax paid by reason of tbr(vit!« ot' Iiiic»tioii or tlie appfebenssou of 
the levy of distrefifl warratits, ran not on ttiU ground be recovered, altbong^b the 
l^vy and tax was illegal, tbere being no frand or nilHtake of fa<:t9, bnt only 
mistake as to legal liability. A State or city may and onght to reftin<l a tax .«o 
paid. 

Cases Citei>:— Dll. on M. < orp.. sow 751 ; i ooley on Tax, wc. 531. 

2. A City is Contractinu Pakty, and not Agkxt. — WbEX. — In a matter ot 
taxation the cityiiR contra>.-t!ng party and not the ag^nc of the tax pavers. 

CasbCisei).~20 Wall. 

3. CeRTIFICATKS of JnDKHTKPNESi*. — ISSL'F.D BY CfTV. — VaI.ID. — WhEX. — A 

certificate of indebtedness isMued by a city, upon its own onlinance, to iadi- 
vIdualSy who have paid illegaf* a^isessmenr^. are valid and binding oidigations^ 
against the citv, and fonnfled upon a valid consideration. 
Case Cited.— Xelson v. Town of Milfnnl. 7 Pick., 18. 

4. CERTirXCATEA OF InDEBTBDXFAS. — IsflUED BT THE CiTY OF MeAH'SI^ Re- 

CXIVABIB FOR TAXES.— WHEx.—Tlie certtttcatoft of lndebteilne>is i^^ned by the 
city of Memphis in 18721, were receivable for taxes «>n account of ** Nicholson 
pavement^' for the years 1873-74-1 o from those who had paid tiie orl|[|nal as- 
sessment to Brown, but while tiiiH was so, a St-ate court would tioc interfere 
Kfrith the special ^'mandamus tax" levied under the mandate of the l\ S. Court, 
as this would be In eflect to defeat the execution of the order oi' *aid ron»l. — 
Ed. 



DEADERICK, J., DELIVE[IEI> THE OPINION oK THE CoirKT. 

By an Act of the Legislatiiiv, in 1866, (lie city ol' Memphis 
was empowered to pave such streets as the Mayor an<l Aldermen 
might designate, the cost thereof to he assessed upon the prop- 
erty abutting on such streets, and to be a lien thereon. 

By an ordinance the city prescribed a manner in which the 
city might contract for the pavement of certain streets, and how 
the assessments wei*e to be collected o|' the property-owners, and 
afterwards made a contract with one T. E. Bi-owu to pave said 
streets, which was done with Nicholson and stone pavtiinents^and 
as the W'Ork progressed, bills were made out, certified to be cor- 
rect by the city engineer, delivered to Bi-own, and by liim pre- 
sented to the property-holders tor payment. Complainant being 
threatened with suit and distress warrants, paid lai'ge sums of 
money on his property to Brown in order to avoid litigation. 

Afterwards in a contest between one Hart, a pi-operty-holder, 
and Brown, the Supreme ( -ourt decided that such assessments 
wfere illegal, and the Act of the Legislature and ordinances of the 
city authorizing the same unconstiiutional an<l void. 

Thereupon the Legislature empowered the city to levy •« //*?w- 
eral tax to pay ibr this pavement, and farther, to allow those 
\^ho had paid their assessments credit for the same in the pay- 
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ment of said tax. In 1873 the city by ordinance empowered the 
Mayor to issue certiticates of indebtedness to those who had paid 
the asBessments mentioned above. 

This ordinance made said oetiticates receivable at their full 
value and interest in payment of any tax thereafter levied by the 
city to cover the cost of said pavement. 

In the meantime Brown bad obtained a judgment in the U, S- 
Circuit Court for a large sum, and a mandamus had been issued 
to the city, and a tax of 70 cents had been levied to pay same. 
This tax was for the year 1873. In 1874 an additional tax of 
30 cents was levied, all of which complainant was compelled to 
pay, notwithstanding he held the city's certificates of indebted- 
ness, issued to him on account of the asSbssments paid to Brown, 
in amount greatly exceeding the amount of said tax. 

The complainant alleged that the city was about to levy mi 
additional tax for 1875 ; that the city was insolvent, and that 
the Legislature had repealed the statute authorizing the reim- 
buTBing tax, and that the complainant had tendered said certifir 
categ of indebtedness to pay the mandamus tax, which the city 
refused to receive. 

Complainant asked that the city be enjoined from further 
claim for paving tax until the other tax-payers have paid their 
pro)>ortion of the same. 

The city demurred to the bill setting up these facts ; the de- 
murrer was overruled, and the city appealed. 

Held, That a tax paid by reason ojf threats of litigation or tha 
appxeheasion of the levy of distress warranto cannot oq t;his\ 
ground be recovered, although the levy and tax w^is illegal, 4^ \ 
the statute authorizing same was unconstitutional, there being 1 
no fraud or mistake of fact, but only a mistake as to le^l UaJ^Jil* I 
ity. — Dillon on M. Corp., Sec. 751, and notes. But while this I 
is true, a State or city may and ought to refund a tax so paid* — I 
Cooley oa Taxation, Sec. 530. The city wa« itself the contract* / 
ing party, and was not the agent ol the tax-payers. — ^20 Wall. 

Tke certificates of indebtedness issued by the city to compljE^in- 
ant and others were valid and binding obligations against the 
city, and founded upon a valid consideration. — ^N^lson y. Towp 
of Milfi>rd, 7 Pick. 18. The said certificates were receivable fo? 
taxes levied om account of said Nicholson pavem^ent for the ye>j||^ 
1&73, 1874 and 1875, from those who had paid the orj^f^l 
assessments to Brown ; but while this was ^ 9 St%te Qqih^ 
iVQuld not ioterfere with the special iaaa49^mus tax l^v^^ u|i^er 
tb0 mafidato of the U. S. Court, as this would be in effect to 4^^^ 
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leat the execution ol* the order of said Court. 
* The cofliplainaDt was entitled to aQ account to ascertain the 
aiuount of the city's indebtedness on account of the certificates 
issued to him by the city. 

Decree overruling demurrer affirmed, c^uso remanded for an* 
swer and further proceedings. The city will pay the cost? of 
this Court. 



K. J.. DAVENTORT v. JOHN HAUBERT. 



JBm^Unmm^ ykmy 19, 1977. 



Injum'tion Bond — Uamac.ks ox — Nor Allow ablk — Whkn. — Where n plaiutifi* 
U put ill iKMsesi^ioii of prop«»rty, in the rharaoter of ji receiver, by the CourtV 
A&t, grantiii|8: an injunction, such party i^ not liable to damag:eM iipon tho in- 
Junction bond, groii>in{;c out of the dtvsiruction of »uiU pro|jcrty, %9fth9}it hi^t 
/auZt, pendinff the litigation ; the injunction being issued with probable cau^, 
liis liability \a such as tlje iaw impoees upon receivers, and yet his re^ponsl- 
bility to damages, to i^ome extent, in an action on the bond on the mere ground 
that'the injunction was .«(ue<l out without legal caut^e niij^ht be conceded. The 
<'ourt hold, the d«lendunt i< entitled to the rentJil value <»f the hou.«e from the 
time of the injunction to the tinio of if'* destruction by tire, except for »iich 
time as defendant was in poJ'^e«4«ion or n'ooived rent?. Attorney '«» fee* are not 
allowable. 

<'Ai«K ('iTKD.— 2 Siiecd 360.—' F-D. 



ITRXKY, .1., DKKIVKFKD THK OPINION OF THK COl'KT. 

The rights of the partieB to the house, the removal of which 
had been enjoined at the suit of complainant, were determined 
by decree of this Court in 1869 and the cause remanded for the 
ascertainment of the damages accruing to defendant by i-eason of 
the wrongful suing out of the injunction. 

During the pendancy of the suit the house, the value of which 
is the subject matter of this litigation, was burned without fault 
of either party. 

It is now claimed the defendant is entitled to the value of the 
house at the date of the injunction, or, at least, at the time of its 
destnietion by fire ; that the condition of the injunction bond, 
that '^ complainant shall pay to said defendant such damages as 
shall be awarded to or recovered by him for the wrongful euiug 
of the injunction,'' indemnifies against the loss, and must be held 
as the security for its reimbursement. 

In this cause the complainant did not sue without prob»Ue 
cause; she certainly acted in good faith, though, as it wa$ de- 



THE TEKKESSXE LEGAL REPORTER. 17S 

termined, ^^ without sufficient legal cause and under a mistake of 
her legal rights." 

There is no pretense that the fire occurred through fault or 
want of proper care on her part before any determination upon 
the merits of the bill.— 2 Sneed 369. 

The injunction retained the house in her possession, that pos- 
session was in the character of receiver under the fiat of the Chan- 
cellor. Then, according to Judge McKinney, in Mosby v. Baker,. 
just cited, if this be correct^ it follows that the obligations and 
liabilities of the complainant, resulting irom her possession of the 
house as receiver, were only such as the law imposed upon her. 

What If ability she may have incurred antecedently, if any from 
the fact of having filed the bill and sued out an injunction under 
the circumstances without sufficient cause, is an inquiry not all 
important in the determination of the question whether upon the 
iacts in this record she can be held liable for the value of the 
bouse in any form of proceeding upon the bond, for this may be 
denied and yet her responsibility to damages to some extent in an 
action on the bond on the mere ground that the injunction was 
sued out without legal cause might well enough be conceded: 

In this connection the same jugde cites authorities for the 
general prinoiple that if a' bond or other obligation be upon condi- 
tion possible at the time when it is made, and afterwards becomes 
impossible by the act of God or of the law or of the obligee him- 
selt^ the obligation will be saved. To which causes we add in- 
evitable accident, or accident without fault or blame on the part 
of the obligor. 

While cases may possibly be conceived of in which parties 
sueing out injunctions might be held liable for the loss or des- 
truction of the property, it is certainly not so in the case before 
us. 

An examination of the article of lease of the lot on which the 
house was subsequently built, presents very plausible grounds for 
the institution of the suit — enough at least to show good faith in 
I her claim of ownership by complainant. 

It is next claimed defendant is entitled to recover solicitor's 
I fees paid by him in defence to complainant's bill. We do not 
think so. Complainant had probable cause of action ; the title to 
the house was at least doubtful, and to hold her responsible for 
fees to adversarie's counseLwould be < to estublteh precedents un- 
der which all successful defendants might claim reimbursement 
fer fees paid their attorneys. 

Defendant is entitled to the rental value of the bouse from the 



174 



THE TENNESSEE LEGAL REPORTEB. 



time of the injunction to the time of its destruction by fire, ex- 
cept for such time as defendant was in possession or received 
rents. 

The decree of the Chancellor is reversed. The clerk of this 
court will state the account as indicated. 



(&mtn\ ITegtl liftvittHtion. 
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Ix reference to the case of Anthony 
V The State, published in our Au- 
gust number, the following letter of 
rhe Attorney-Oeneral will make expla- 
nation, for haying published the dis- 
senting opinion unaccompanied by the 
opinion of the majority of the court. — 
Ed. 

Jere Baxter, Esq. : 

Dear Sir. — 1 owe you an apology for 
having sent you without explanation 
t^he diM«n{/n^ opinion in the Anthony 
caae. The opinion of the majority was 
oral, hohling that the fee charged by 
the magistrate was not allowable. 
AVhat you have published is the dissent 
of two of the judges. Please correct 
the error in your next. Yours, 

J. B. llKiaXELL. 

Memphis, Aug. 21, 1S77. 
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BOOK XOTICES. 

The Monthly Jurist, a legal periodical 
publiahed at Bloomington 111., and In- 
<Hanapoli8, Ind., is among our ex* 
changes for Anguat. Judging from 
the number before us, we unhesitat- 
ingly pronounce it one of the best legal 
journals of the country. The casea are 
selected with eare^ and are well re- 



ported. It suppllea the wants of the 
busy lawyer and over-worked judge; 
and merits an extenaive patronage. 

Wi have received from RoberiClarke 
A Co., of Cincinnati, th^ir Digest of 
Law Publications, which is a complete 
catalogue of American and Britiah 
Iaw Books, clasfiiled according to 
their recognized legal titles. The de- 
sign of the book is admirable, and sup- 
plies a want long felt by the profes- 
sion. It it a hand-book to which a 
lawyer can ineUntly turn and find 
any book on any subject, and thus 
saves valuable time. The book merits 
a fayoral>ie reception. Price, 25 cents. 



ABSTRACTS. 

AGENCX. UtMMfMUmU When 
an agent duly authorised acta for an- 
other, who is named, in a matter in 
which he (the agent) hma no personal 
interest, he is not liable. Teele v. Otis, 
Sup. Ct. Maine, L. A E. R., July 11, 
1877 . 
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Aafhoritr of Piblk and Prirate 
Affentt DtttlBffBlsli«4. Diflerent rules 
prevail in respect to the acts and decla. 
ration.s of public agents from those 
which ordinarily govern in the case of 
mere private agents. As to the latter, 
the principals are in many cases bound 
where they have not authorized the 
tleclarations and representations to be 
made. But in cases of public agents, 
tlic government or other public au- 
thority is not bound, unless it mani- 
festly appears that the agent is acting 
within the scope of his authority, or 
he is held out as having the authority 
TO do ttie act, or is employed in his ca- 
))acit3' as public agent to malce the 
declarations or representations for the 
government: Bouton et a1. r. Board of 
Super visors,. 8u p. ft. 111.; Cent. 1.. J., 
Aug. 3, 1877. 

ATTORNEY. Aotkarity t6 Eadone 
Clle«t*s NaMe. A general |>ower of 
attorney to prosecute a claim, with au* 
thority to settle ^he claim and receive 
any checlc or order issued for the pay- 
ment thereof, does not confer ui)on the 
attorney the power to endorse the In- 
strument and receive the money there- 
on; and a bank upon which such a 
cheQk or order is drawn, if it pay over 
the money upon 8uch indorsement, is 
liable to the payee for the amount 
thereof. Millard r. Nat. Bank of the 
Republic, Sup. Ct. O. r., Wash. L.R., 
;ruly IQ, 1877. 

Lien of* An attorney, l^efore Judg* 
ment, has no lien which will defeat a 
settlement made by the parties. Av- 
erill t». §up. Ct. Maine, L. & E. R., 
July i, 1877. 

BANKBUPTCT; Frandaleat Pref- 
•renee* A priority, secured by the 
levy of an exeontion issued from a 
judgment, obtained upon a note, exe- 
cuted by an insolvent debtor to a credi- 
tor who knew of bis insolvent condi- 
tlan» containing a warrant of iEittomey 
to confess Judgment, la fraudulent as 



to other creditors, and will be set 
aside. In re. Herpich, U. 8. Cir. Ci., 
S. D. 111., L. A; E. R., July 11, 1877. 

CONTRACT. Priority Betwees the 
Contraetiag Partlea. The defendaor 
contracte<l with tlie Citizens' Ice Co. 
to supply him with ice. TMa company 
sold its business to the plaintifTs, the 
Boston Jce Co., with tlie privilege of 
supplying its customers with ice. The 
plaintiff supplied the defendant with 
the amount of ice he had contracT€*d 
for, but did not notifv him that ir wa^ 
delivering the ice until all had been 
delivered. UeU^ that the action could 
not be supported, because there was no 
privity of contract lietween the plain- 
tift' and defendant. Boston Ice 4 o. r. 
Potter, Sup. Ct. .Mass.. L. & K. R.. 
July 18, 1877. 

Bailroad. — Breaeh of Caatraet.— 
Gravad of Damages, in an action for 
breach of contract against a railroad 
company for failing to provide mean- 
of return from an excursion trip, ii is 
held that annoy an ce.<4 of mind, mutual 
distress, and sense of wrong, yiused by 
the breach of the contract, are not the 
subject of damages. 'W^'alsh r. Milow 
& St. P. R. R. R. Co., Sup. Ct. Wic., 
L. A E. R., July 4, 1877. 



DOWER. RrtiaqalBlimeBt of Dawer. 

An ante-nuptial agreement by which :i 
woman in contemplation of marriage, 
and without any other con^deratioii 
except the intended marriage, relin- 
quished her right of dower in certain 
lands of the intended husband, is con- 
trary to public policy and void. Cur- 
ry r. Currv, Sup. Ct. N. Y., Wash. 1.. 
R., July 30, 1877. 

EASEMENTS. Aneieat Lights. Tho 

principle of the Common Law, th.*&t 
the right to the easement of light and 
air passing over another's land through 
ancient windows, may be acquired by 
possession and use, is not applicable to 
j this country, and is rejected by tbe 
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current of American authority. Tur* 
ner v, Tbompson, Sup. Ct. Ga., L. & £. 
R., July 4, 1877. 



£TIDENCE8.~ABibinitj in a DeeA. 
— Eztitutc Eridence* Where the des- 
cription of a deed applies with exact- 
iieag to either one of two pieces of pro- 
perty, extrinsic evidence is admissible 
to explain the ambiguity, Eisher v, 
Quackenbush, Sup. €t. 111., L. & E. R. 
Aug. 1. 1877. 

GARNISHMENT. Salaries of Pablic 
Ottcen not Subject to* The salaries of 
the officers and the pay of the employees 
of the State are not subject to any judi- 
cial process at the instance of creditors. 
Simpson v. Turner, Hup. Ct. X. C, L. 
&E. R., July 11, 1877. 



DiFANCT. Ratifieation of ( ontraet. 

All afKrnianco or ratification of a debt 
loiitracted during infancy, can onl\' be 
?*liown Ijy unequivocal acts done, after 
coming of age, whicli clearly manifests 
an intention to p;iy. 'i'oney r. Wood 
pt al., Sup. Ct. Mass., Wash. L. R., 
July 30, 1877. 



INSURANCE. Warrant. Breach of. 

The application for in^jurance is a part 
of the i>olicy; the angwer«< therein 
amount to a warranty. If thev are 
untrue, they constitute a breach which 
avoids the i>oIicy. Ins. Co. r. Yates, 
Slip. CI. Va., L. K. R., July II, 1877. 

Terbal Agreement of Agent. Es- 
topped* Wlien tlie verbal agreement 
of an agent is recognized and acted 
u]K>n by an insurance company in siicii 
manner as to mislead the assured, and 
cause a failure on liispart to fulfill the 
conditions of the policy, the company 
Is estopped from setting up a forfeiture 
tinder the terms of the policy for non- 
}ierformance of the conditions. Globe 
Mul. Ins. Co. f. Jolins, Exr., Sup. Ct. 
Pa. W. X. of C, June 21, 1877. 

Life Insurance. Insurable Interest. 

A person who has no interest in an- 



other's life, cannot purchase or take 
by assignment an insurance policy on 
such life. Mis'souri Valley Ins. Co. v, 
Sturges, Sup. Ct. Kansas, L. A E. R., 
July 4, 1877. 



JUDeMCNTS. Jndgmenta of Otber 
Slates. Degree of Faith Md Credit to 
be Giren. The clause of the Constitu- 
tion of the United States which pro- 
vides that full faith and credit shall be 
given in each State to the public acts, 
records and judicial proceedings of 
every other State, does not include 
judgments and decrees which show 
upon their face that the court render- 
ing them had no jurisdiction. Hood r. 
Sup. Ct. Ind., Cent. L. J., July 13, 
1877. 



JURI8DI€TI0Br. OfMon-lCMldents. 

Jurisdiction can only be acquired of a 
non-resident by proceeding against the 
property of sucli non-resident within 
the jurisdiction of the court, and, in 
such case, the defendant is not person- 
ally bound by the judgment beyond 
tlie ])roj>erty in question. Harris r. 
Pullman, Sup. Ct. 111., c h. L. \., 
July 14, 1877. 



LUNACY. Enecation of i>eed by 
Lunatic. A deed executed by a partji 
charged to hit a lunatic, will not be set 
aside when it appears that the t ran sac- 
act ion was fair and bona jide^ and the 
grantor appeared to be of sound mind 
and was not known to the grantee to 
1)0 otherwise, and the property con- 
veyed cannot be restored so as to put 
the parties in statue quo. Scanlon c. 
Cobb, Sup. Ct. 111., L. & E. R.,July 
18, 1877. 

LAMDLOBD ANDTENANT. Waiver 
of ForlUtnre. What Censtitvtes. A 

landlord who sees a tenant making ex- 
penditurefi in altering premises in vio- 
lation of his lease, must make a rea- 
sonable objection or he will waive the 
forfeiture. Malley v. Thalheimer, Sup. 
Ct. Con., L. « E. B., July 18* 1877# 
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JIMTG4AE. L(«Mlitf»rTtn«M«f 
M«r(g|itir liir lUrUmg^ I N M #— Pro* 
mile U f%j. Tbe owner of premiaea 
executed; a mortgage on the same, and 
thereafter conveyed them to a grantee 
who did not ateitme the payment there- 
of. Through several mcBne convey- 
aiicesy the grantees in none of which 
assumed the payment of the mortgage, 
the property was conveyed to the de- 
fendent. In the deed to the defendant 
waa a clauae whereby she aaaumed 
payment of the mortgage. Held, that 
the lioldcr of the mortgage was not en- 
titled to the benefit of the defendant's 
agreement, and she was not liable 
lor a deficiency upon a sale under the 
foreclosure of the mortguage. Vroo- 
man o. Turner, N. Y. Ct. of Ap., Alb. 
L. J., June 7, 1877. 

-IIerfgegen*t llglrt ef Peaaeatieii* A 
mortgagee has tlic tight of immediate 
possession of the mortgaged premises 
unless It is otherwise agreed between 
him and the mortgagor, and may enter 
and harvest the crop growing upon 
the land; and an action of trespass 
cannot be maintained against him for 
^o doing. Gilman v. Wells, Sup. Ct. 
Maine, L. A S. R., July 4, 1877. 

He AetleR will lie fer Eeterlag* An 
action will not He by a mortgagor i 
aiKilnst his mortgagee for entering and 
tiarvestlng the crops, unless the mort- 
gagor is occupying under an agree- 
ment as a tenant of the mortgagee. 
Ibid. 

Atteekiieet by Meitgegee.— WelTer. 

An attachment by the mortgagee Is a 
waiver of the claim under the mort- 
g«;ge. Evans v, Warren, 8up. Ct. of 
Mass. L. d^ E. R., July 4, 1877. 



parties,, the defendant is not liable 
where it Is shown : 

1. That at the time of signing aiid 
delivering the note he was induced by 
fraudulent representations as to tlie 
character of the paper to believe that 
he was signing and delivering an in- 
strument other than a promisory note . 

2. That his ignorance of tbe trii<* 
character of the paper was not attri- 
butable, In whole or in part, to his own 
negligence of the premises. DeCamp 
V. Hamma, .9up. Ct.Obio, Wash.L. R.» 
July ao, 1877. 

New Perty te the Nele.— LfaiMHtT of. 
If, after the maturity of a note, a new 
party sign it as surety for the oriji^lnal 
matter, and a new stipulation be intro- 
duced increasing the rate of interest, 
no time of payment being expressed, 
the prima facie import of the instru- 
ment then is that it is payable Initac- 
diateiy, and that the surety as well as 
the principal is bound for the whole 
debt. Rodgcrs v. Rosser, 8up. Ct. Qa.« 
L. A. E. R., July 11, 1877. 

An indorser of a prominsory note is a 
competent witness to prove an agree- 
ment in writing made with its holder 
at the time of his indorsement, that he 
shall not be lield liable thereon, where 
the paper has not afterwards been put 
into circulation^ but Is lield by the 
party to whom the indorsement was 
made. Davis v. Brown, Sup. Ct. U. 
S., Ch. L. X., July 31, 1877. 

Nele lMalieMi:e4. Where the inter- 
est of a note is past jiue and unpaid, 
the note is so far dishonored as to place 
the purchasers on tiielr guard as to de- 
fences. Hart v. Stlckney, Sup. Ct. 
Wise, L. Si E.U.. Aug. 1, 1877. 



PBOWttMWr NOTES. Freai la > 
Jtoklav Meto«— UeMiltT ef Kiiker. In! 

an action against the maker of a nego- 
tiable promissory note, by the holder 
thereof, who had purcheaed the same 
for e valuable oonsideratUm before ma- 
turitf » without notice of any fraud or 
Infirmity as between the original i 
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DEC I SI OX S OF THE SUPREME COURT. 



DIGESTED AND PrBTJSHKD RY 



Voi. L NASHVILLE, TENN., OCTOBER, 1877. No. 6. 



.\NNIE F.. JONES et al. »•. D. II. TOWNSEND. 

AND 

D. H. TOWNSENL) v. ANNIE L. JONES et al. 



JtmcMmou^ I^e^senthcr 9, 167 •• 



Exm^uTiox — Variance i.v Rk< itai^— ])oks Xot Avoid Sai.k — When. — An 
ezectition issuing upon 21 judsnienc, an(i conforming to ir in all essential re- 
spects, a varianee of the initisu letter of tlie middle name in tiie execution from 
that in the Judgment is not so material as to render a sale under it* void. 

Execution .Salk — Division of thk Land. — In a sale of land l>y execution it 
is not the duty of the Sheriff, nor has he the right himself, to divide the laud 
aud sell it in parcels, no matter what the amount of the debt, or the value or 
amount of land levied^ upon. It is otherwise where the levy is upon two or 
more distinct lots of land. 

In View of tub Code. — Sections 2154, 3043, giving to the defendant the right 
to divide bis land and cause a sale by plat, the rule as laid down in Tier nan v. 
Wilson, 6 John. Ch. R. 411, has no application in Tennessee. 

FniAL Deciudb— Appeal.— A decree of July IStli, 1871, declared complain- 
ants'* right to redeem by tender of the money under an amended bill to be 
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thereafter itled ; the penalty for a failure to do so within tliirty days thereafter 
being a dismissal of the case out of Court, each party to pa}' his own costs. A 
rlecrre of March 5th, 1872, under the amended bill, finall}' determined tbe 
rlglits of the parties. An appeal from this decree carried up the whole case 
ant] all questions involved in it. 
(asks CiTF.n.—Tiernan v. Wiison, C John. Ch. R. 411 ; 6 Cold. 528; Code, ^^ 

2i:>4, ;W4:j.— Kd. 



I>KAI>EKI( K, C*. J., DELIVERED THE OPINION OF THE COURT. 

The complainants in the original bill are the widow and heirs 
at law of W. E. Jones, deceased, and file their bill in the Chan- 
cery Court at Memphis, asserting their title to, and to stay 
waste upon, a tract of 640 acres of land in Shelby County. 

It appears that W. B. Jones purchased at a sale nnder pro- 
ceedings by the Chancery Court at Nashville, on an execution 
issued therefrom, the tract of land in question in 1865, in the 
suit of the Ohio Life Insurance and Trust Company v. Daniel B. 
Turner, the then owner of the land ; that he took a deed 
from the Sheriff* for said tract of land and entered upon the pos- 
session thereof some time during the year 1865. It further 
appears that in June, 1866, Townsend obtained a judgment 
against Jones in the Circuit Court of Shelby County for about 
$1,200, and that execution thereon w^s issued and levied upon 
said tract of land as the property of said Jones, and was sold on 
the 12th of September, 1866, Townsend becoming the purchaser 
at $1,242.97. He obtained a deed from the Sheriff The time 
allowed by law for redemption having expired, and Jones hav- 
ing died after the sale and before the time of redemption expired, 
and no one offering to redeem, Townsend entered into possession 
of part of the land. After the purchase by Townsend dower was 
assigned to Annie L., the widow of said W. E. Jones, and Town- 
send, since the tiling of the original bill, bought her dower in- 
terest in the land. The original bill sought to set aside the par- 
chase by Townsend upon the ground alleged — that the Sheriff 
had not given Jones the twenty days notice required by law. 
The amended bill, insisting upon this ground, assigns and 
charges several other reasons why the sale to Townsend is in- 
valid and 'Should be set aside : 

1, Because on the 20th of November, 1865, Wm. E. Jones 
conveyed to Wm. H. Stovall 100 acres of said tract in trust to 
secure Wright & McKissick against a certaki liability they had 
assumed for him, and this 100 acres was not conveyed to Jones 
until the 2nd of October, 1866, and after the sale to Townsend, 
and it is insisted that this 100 acres could not be levied upon or 
sold by execution. 
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2. It is charged that althoiij^b the sale of said land br the 
Ohio Life lasurance and Trutt Company, in the suit a^inst 
Daniel B. Turner, wai^regular and in due form, yet the said Wm. 
E. Jones, the purchaser, acquired only the equitable title in fee 
simple to the said land, and that the SheriflT's deed therefor does 
not convey the legal title, because said deed Aescribes the judg- 
ment and execution as being against David B. Turner instead of 
Daniel B. Turner, the true name of the defendant therein ; that 
although the judgment was rendered and the execution issued 
against said Turner by his true name, Daniel B., yet, by mistake 
or other cause, the Sheriff's deed describes the execution and 
judgment as against David B. Turner. 

3. It is further charged that the suit and judgment against 
Jones, in favor of D. H. Townsend, were prosecuted and ren- 
dered in his true name, but that the execution, not pursuing the 
judgment, was issued in the name of D. E. Townsend. 

4. It is further charged that the sale was void, because the 
land was divided by natural and artificial lines into several dis- 
tinct lots, any one of which was of value sufficient to more than 
satisfy the judgment in favor of defendant, and that the whole 
tract was worth $65,000, and that it was the duty of the Sheriff 
to sell no more than was sufficient to satisfy the debt and costs, 
amounting to about $1,242. 

His honor, the special Chancellor, decreed that complainants 
were entitled to be relieved of the great hardship of losing the 
tract of land worth from $30,000 to $50,000 for the grossly in- 
adequate sum of $1,242.97 bid for it by Townsend, the purchaser, 
and that it was naturally susceptible of division and should have 
been divided. But tjie Chancellor was of opinion, and so de- 
creed, that Townsend was entitled to his debt, interest and 
costs, and to have the same declared a lien upon the land, and 
that complainant should tender the same in Court and allowed 
them thirty days within which to file an amended bill to bring 
the money due said Townsend into Court, and that upon filing 
said amended bill and making said tender complainants right to 
redeem shall become fixed and their right to said land estab 
lished. If the complainants should not elect to amend their bill 
and tender the money into Court within thirty days from the 
date of the decree; then the Chancellor directed that the bill and 
«roBS-bill stand dismissed without prejudice to either party, each 
party paying his own costs. This decree was rendered on the 
18th of July, 1871, and no appeal was prosecuted therefrom, 
and on the 14th of August, 1871, complainants filed their 
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amended bill, averring that they had made a tender of the 
amount due personally to Townsend and that he had refused to 
accept it, and bringing the money into Odurt. Townsend an- 
swered the amended bill on the 18th of November, 1871, rais- 
ing some questions as to the regularity and sufficiency of the 
alleged tender, arid charging a champertous arrangement or 
contract by complainants, with others. Upon these issues depo- 
sitions were taken^and on the 5th of March, 1872, a final decree 
Was rendered adjudging that the tender had been made to Town- 
send of the money due him, and had been brought into Court for 
his benefit, and that complainants were entitled to be invested 
with the title to said land and to writs of possession thereof, 
except the dower tract, and decreed accordingly, and directed an 
account for waste and permanent improvements, etc., and de- 
fendant, Townsend, appealed to this Court. 

The deposition of the deputy Sheriff who made the sale to 
Townsend is taken, and satisfactorily establishes that the twenty 
days notice, required by statute, was given by him i)ersonally to 
Jones. 

The conveyance of 100 acres in trust to Stovall, made on the 
20th of November, 1865, was made to indemnify Wright & Mc- 
Kissick against liability as acceptors of an accommodation bill 
drawn on them by Jones at ninety days. The bill was not pre- 
sented or protested at maturity, and the trust deed stipulates 
thltt Wright & McKissick should select out of the 640 acres 
from any portion thereof, except the houses and cleared land, 
100 acres, and have the same surveyed, and a plat thereof, with 
the metes and bounds, furnished to the said Wm. II. Stovall, and 
when said 100 acres are so selected, ascertained and set apart, 
the said Wm. H. Stovall shall hold to him and his heirs, etc., 
and provides that upon paying said bill and saving his acceptor's 
harmless, the deed shall be null and void. No survey was made 
or metes or bounds furnished the trustee, nor did the beneficiaries 
ever select any 100 acres out of the 640 acres, and it can not 
be said that any particular 1 00 acres ever vested in the trustee ; 
on the contrary, by the terms of the deed, the trustee was to 
hold to him and his heirs only when the 1 00 acres was selected, 
surveyed, set apart, etc., and until that was done the effect of 
the deed wa's simply to confer on the trustee the power to hold, 
etc., when the selection, etc., was made. 

The objections taken, that the mistake in the Christian name 
of Turner in the recital of the Sheriff's deed to Jones, and the 
mistake in the initial letter of the middle name of Townsend in. 
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tli^ execution issued on Lis judgment are of such character as to 
prevent Towrsend from acquiring the legal title hy his purchase 
and Sheriff's deed are not tenable. It is distinctly charged in 
the original bill, filed by complainants on behalf of themselves 
and the creditors of the estate of said Wm. E. Jones, that said 
Wm. E. Jones was at the time of his death the owner of said 
tract of 640 acres, and died seized thereof, and that said Wm. E. 
Jones at the date of Townsend's judgment, the issuance and leyy 
of the execution thereunder, was in the actual possession and 
occupation of said land, and that the officer did not advertise 
and give the twenty days notice required by law. In their 
amended bill the complainants, in disparagement of their own 
title, as set up and claimed in the original bill, seek to avoid the 
effect of the levy on and sale of the land, and insist that although 
the sale of the land and purchase by said Wm. E. Jones was all 
regular, yet because of the mis-recital of Turner's Christian 
name in the Sheriff's deed to Jones he did not acquire the legal 
title thereto but only an equitable title, not subject to sale upon 
an execution at law. Upon the record we are by no means sat- 
isfied that any such mis-recital occurred in the deed executed by 
the Sheriff; on the contrary, we are inclined to the opinion that 
it did not, but that the substitution of the name David for that 
of Daniel occurred by clerical mistake in the registration of the 
deed. The difference in the appearance of the two names, when 
hastily or indistinctly written, is so small that such a mistake 
might easily be made by a copyist. A similar objection is made 
to the execution issued upon Townsend's judgment against Jones. 
This execution conforms in all respects to the judgment in favor 
of D. H. Townsend, and the ex#cution is in favor of D. E. Town- 
send. There is no doubt tnat this execution issued upon a judg- 
ment regular in all respects, and conforms to it in all essential 
particulars, and the variance in the initial letter of the middle 
name is not so material as to render the sale under it void. The 
special Chancellor held in conformity to this opinion upon the 
several questions herein before discussed, and we are of opinion 
that his holding was correct. But the Chancellor further held 
tha^ilthe land being susceptible, by well defined natural and arti- 
ficial boimdaries of division, that it was the duty of the Sheriff 
to have sold it in lots, as so divided, and that complainants were 
entitled to be relieved of the great hardship ot losing the land 
worth $30,000 to $50,000 for the grossly inadequate sum of 
$1,242.97, bid for it by Townsend. From said holding, notwith- 
standing the apparent hardship of the case, we feel constrained 
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to differ. The case of Tiernan v. Wilson, 6 John. Ch. 11. 411, is 
cited and relied upon as sustaining the holding of the Chancel- 
lor. In that case the Sheriff sold together two distinct lots upon 
an execution for $10.25 for $13. The lots were worth $780. 
The sale was set aside as fraudulent and void. In the opinion 
of the learned Chancellor, it is said, " the proposition is not to 
be disputed, that a Sheriff ought not to sell, at one time, more of 
the defendant's property than a sound judgment would dictate 
to be sufficient to satisfy the demand, provided the part selected 
can be conveniently and reasonably detached from the residue 
of the property and sold separately." AVhether the proposition 
was laid down in view of any statutory [)rovisiou does not appear 
from the opinion. But in view of the provisions of our statutes 
we are of opinion that the rule can have no application in Ten- 
nessee, so far as it is understood as requiring the Sheriff to sepa- 
rate for sale a portion of an entire tract. This Court has held 
that it is a fraud upon the right of redemption to sell together 
two or more distinct lots of land, and that such sale is void. — 6 
Cold. 528. But Code, §§ 2154 and 3043, gives the right to the 
defendant in the execution to divide his tract of land at any 
time before 10 o'clock, a* m., of the day of sale by delivering a 
plan of such division, subscribed by him, and in such case it is 
the duty of the Sheriff to sell according to such plan. If no such 
plan is furnished it is the duty of the Sheriff to sell without divi- 
sion, lie has no right, much less is it his duty to divide the 
lands, no matter what the amount of the debt or the value of the 
land levied upon. The debtor's security against the sacrifice of 
his property depends upon his vigilance in availing himself of 
his right of redemption, which the law gives him for the period 
of two years after the execution sale. 

It is further insisted that Townsend having failed to prosecute 
his appeal when the decree of July 18th, 1871, was pronounced, 
can not, upon his appeal in March, 1S72, now iuquif^ into the 
questions determined by the decree of July 18th, 1871. While 
we hold that the defendant, Townsend, might, by leave of the 
Court, have appealed from that decree, he was not bound to do 
so. That decree had directed that if certain things wei^ not 
done within thirty days by complainants their bill should be dis- 
missed, and the defendant might wait to see and contest the fact 
of performance of the acts required to be done. The decree of 
1871 did declare complainants right to redeem and adjudge the 
costs of the cause, but the decree of the March term, 1872, di- 
vested and vested title, and determined linally the respective 
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rights of the parties, and was the last, the final decree in the 
cause, from which either party had the right to appeal, and the 
appeal by Townsend brought the whole case, and all the ques- 
tions involved in it, to this Court for revision. The Chancellor's 
decree, giving complainants the right to redeem, must be re- 
versed, and complainants bill dismissed with costs. 



COXNELL et al. v. McKENXA f>t nl 



•lacksoM* l>eceiiiber 19« 197 7* 



KuLE For CoxsTRrrnox of AVill. — The intention of a tostator is tt> b«* a-icM-- 
iained not by subtle or urtiflcial rules of construction but by tlic will t'tufif, 
upon the moj^t easy, reasonable and natural reading of its terins a.s reflecting 
the intention of the testator. 

Devise TO A Class.— Where the will directed tliat "after the death of my 
w^ife I desire my executors to take charsre of my estate «nd divide it equally 
among my t-hildren. and those of my children who are dead at the time, 1 wish 
their children to represent their parents and take their share of my estate," it 
is held, that these words vest the remainder in the children or j^rand-chihlren 
living at the termination of the life estate as a clasn, and not in severalty. 

KxTENT OK Widow's Estate. — It is also held upon a proper construction of 
the w\\\ that tlie estate of the widow was not absolute, but was only usufruc- 
tuary for her life to the extent of all the products and profits tJiereof. 

Cases Cjted. — 1 Jarne. Wills 295; 1 Roper liCg. 71, et sec^.; Sutterlield v. 
Mays, 11 Hum)). .">8; Womack v. Smith, 11 ilump. 48;i; Beasley v. Jenkins, 2 
Head. 192: Fulkerson v. Ihillard, 3 8necd 260; 1 Hedf. Wills li^o: Knight v. 
Knight, 3 Jones Kq. 167: 2 Kedf. Wills 330; Parrish v. (iroomes. 1 IVun. Cli. 
R. 581; Puryear v. Ednu)ndsoii, 4 Ileisk. 54. — [Ed. 



SNKEI), J., DELIVKIJEI) THE OlMNION OV THE ( (llKT. 

The questions involved in this case have been so often anil so 
thoroughly discussed in our adjudged cases that it is scarcely 
necessary to do more than state our conclusions. 

The original bill was brought by the heirs and devisees of the 
late Eppy White for a partition of his estate, and tor other pur- 
poses, and the main questions in controversy depend for their 
solution upon the proper construction of his will. lie died in 
1857, leaving a widoAV and seven children surviving him. The 
widow was left in posession of the I'eal and personal estate of the 
testator under provisions of the will herein to be considered and 
construed. She intermarried with the defendant, Robert Mc- 
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Keuna, and they lived at the testator's late boniOstead in Shelby 
County until her death in 187(>. The defendant, McKenna, has 
since intermarried with Anna Blackstone, a grand-daughter of 
tlie testator, who is also a defendant herein, and who, with her 
said husband, consents to the partition claimed by the complain- 
ants. The complainants are the grand-children of Kppy White, 
the testator, all his children being dead. The complainant^ 
Owens, and others, are the children and heirs of Mary A. Owens, 
formerly Mary A. White, a daughter of the testator. Mrs. 
Owens died alter her father, but during the lifetime of her mother. 

The complainants, her children, claims her interest in the 
estate, while on the other hand the complainants, in the cross- 
bill of Galloway and others claim, Mrs Owen's interest under % 
sale and assignment by her in her lifetime to one Cato, from 
whom they claim to have purchased. The defendant, Mrs. Flaw- 
ley, was the wife of 0. L. Whit«, a son of the testator, and of 
this marriage a son was born, who died as did his father, also 
alter the death of the testator, but during the lifetime of the tes- 
tator's widow. The defendant claims an interest in the estate 
by inheritance from her said deceased son. It is claimed by 
complainants that their grand-mother was only entitled, under the 
will, to support out of the testator's estate and not to a life estate 
or other estate that would entitle her husband, McKenna, to hold 
and enjoy the rents and profits thereof, and they therefore de- 
mand an account thereof against him. The effect of the Chancel- 
lor's ruling upon the demurrer interposed by defendant, Mc- 
Kenna, was, that under the will the children of Eppy White 
living at the time of his death and the children of those who 
w'ere then dead, took vested remainder in severalty in the estate 
at his death, and, as a consequence, that Mrs. Owen's sale of her 
interest was a valid disposition thereof to her assignees, and that 
Mrs. Ilawlev took, by inheritance, her son's interest — it being 
one-seventh share in the estate. That the testator's widow took 
an absolute estate i)i the personalty and a life estate in the land,, 
and hence complainants were not entitled to the account for 
rents and jirofits against the defendant, McKenna. These points 
were adjudged ui)on demurrer and the case has l)een brought 
here by appeal upon these j)reliminary questions and submitted 
for decision out of its order upon full argument, that the settle- 
ment of the estate may not be delayed. 

The clauses of the will material to be considered are as fol- 
lows : After other provisions, not relevant in this controversy, 
the third clause of the will is in these w'ords : " I desire that 
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the remainder of my estate, both real and ptM-sonal, bo kept to- 
gether for the maintainauee and support of my beloved wife, 
Martha White, during her natural life. 1th. After thr death 
of my said wifr^ I desire my executors to take charge of my 
estate and divide it equally amongst my children, taking into 
consideration the advances I have made to each, of which 1 will 
speak below, and those of my children who are dead at the tirae 
I wish their children to represent their parents and take their 
parents' share oi' my estate. 5th. I earnestly desire and request 
my executors, in whose honesty and integrity I have the great- 
est conlidence, to aid and assist my wife in the management of 
my estate during her life, to buy or to sell any thing on the 
place as they may see proper, and after her death 1 wish them 
to use their own discretion as to the time when they will sell or 
div de my estate, and I hereby authorize and empower them to 
keep up my plantation if, in -their opinion, it should not be a 
favorable time for selling at the time of the death of my wife ; 
to keep it up for a term of years if they see proper ; to buy and 
sell any thing that may be necessary until a more favorable time 
arrives for st^'lling and dividing the whole." 

As we have seen, the testator had seven children, one son and 
»ix daughters, living at the time of the preparation of the will, 
in ISe5-]. These children are named in a subsequent clause of 
the will in connection with his directions to the executors as to 
the collation of advancements. At the time of the filing of this 
bill, on the 10th of April, 1S74, not one of these children were 
living. What interest did these children take under the will ? 
Was it a vested interest in remainder, taking effect at testator's 
death in severalty, or is the testamentary disposition to a class 
of persons who may answer the description in the will at the 
time of the widow's death ? The ((uestion is to be determined 
by no subtle or artiticial rules of construction but by the will 
itselfj upon the most easy, reasonable and natural reading of its 
terms as rellecting the intention of the testator. He has un- 
questionably grouj)ed the objects of his bounty into a specific 
class, but did he intend to vest the estate in severalty at his 
death to be enjoyed in th^ iuture, and after the death of hi^ 
widow ? AVe lincl in looking to the third clause of the will that 
he has settled Avhat we will at present call the usufruct of the 
estate, both real and ])ersonal, upon his widow for life. What 
character ot estate this was we will enquire hereafter. By the 
fourth clause he instructs his executors, " after the death of his 
wife, to take charge of his estate and divide it equally among 
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bis children, aud those of his children who are dead at the timty 
he wishes their children to represent their parents and take their 
parents' share of the estate/' 

We have a* number of adjudged oases holding that where a 
bequest is made to a class of pei*sons subject to lluctuations by 
increase or diminution of its number in consequence of future 
births or deaths and the time of payment or distribution of the 
fund is fixed at a subsequent period or on the happening of a 
future event, the entire interest vests in such persons only as at 
the time fall within the des(Tiption of persons or constitute such 
1^^-^^ class. — I Jarne. Wills !iOo;l Roper Leg. 71, et seq. ; iSatter- 
lield V. Mays, .11 Hump. o8 ; Womack v. Smith, 11 Hump. 483; 
Beasley v. Jenkins, 2 Head. 102; Fulkerson v. Bullard, 3 8nee<l 
260. The presumption is in favor of the estates vesting in jire- 
sent I and yield only to a manifest contrary intention to be found 
in the will. It is thus stated in tiie text-books. If the bequest 
be to a class, all who are embraced in the class at the time the 
bequest takes eftect, will he allowed to take. And as an inter- 
est devised under a will ordinarilv takes eflect at the death of 

• 

the testator, unless some othcM* time be appointed lor it to come 
into operation, it will l)o so regarded, and the class ascertained 
as of that time. But where there is an intermediate estate the 
class is to be determined at the time the estate vests in such 
class in possession. — I Redf Wills )]H^} : Knight v. Knight, 3 
Jones Eq. IfiT; 2 Kedf Wills :{:}() : Parrish v. Groomes, 1 
Tenn. Ch. R. 581 ; Puryear v. Edmouflson, 4 Heisk. ot. 

The language of the will is, *' after tiie deatli (»f my wile 1 de- 
sire mv executors to take charge of mv estate an<l divide it 
e(pially among my children, and those of my children who are 
dead at the time 1 wish their children to represent their parents 
and take their share of mv instate."' We hold that these words 
vest the remainder in the children or grand-children living at 
the termination of the life estate* as a class and not in severalty, 
and it results that Mrs. Hawley takes no interest — her son, from 
whom she claimed the inheritancis having died before the widow, 
and that Mrs. Owen could only dispose of her defeasible interest 
dependent as her own survivorship of her mother. Her children, 
therefore, who are the grand-children of the testator, take ber 
share in preference to tlu* purchasers under her. 

In regard to the widow's interest in the estate of her husband, 
the testator, the Court is of ojiinion that under the will she did 
not take an absolute estate in the personalty or a technical life 
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estate in the realty, but the usuftuct of both to the extent of all 
products and profits thereof. 

It is manifest from the injunctions upon the executors, ^' to 
keep the estate together" for the support and maintainance of his 
wife during life and the executory bequest to the class of persons 
in whose favor he creates the trust in said executors, that he 
contemplated no absolute right of disposition of the personalty in 
his widow, but we think the whole profits, products and usufruct 
of both personalty and realty belonged to the widow under the 
will. He invests the executors and not the widow with the right 
" to buy or to sell any thing on the place," and enjoins it upon 
them to assist her in the management of his estate. Having 
first carried out aff auiple support and maintainance for her, 
under the auspices of his executors, in the rents, profits and pro- 
duct of the estate, the prevailing idea of the will is, that the 
estate should be managed with such skill and prudence as to 
result to the best advantage of those who were to take the estate 
after the widow's death, but without any restriction upon the 
widow as to the use and enjoyment of the products of the estate. 
This is plainly apparent from the large discretion lodged in the 
executors by the fifth clause of the wdll, as to the time and cir- 
cumstances under which they are to divide the estate after the 
termination of the widow's interest. A bequest to trustees for 
the maintainance and support of a widow, with an injunction 
upon them to keep the estate together to assist her in its man- 
agement, and to buy and sell of the personalty when necessary, 
can in no manner be construed into an absolute estate in the 
widow in the personal estate or a life estate, in its proper sense 
in the realty. In the case in judgment, the bequest is not di- 
rectly to the widow, but a trust in her behalf is reposed in the 
executors, which, we think, is plainly significant of the testator's 
intention in the matter. She may manage the estate under their 
advice and assistance, and they, and not the wdhow, may buy 
and sell as may be necessary to keep up the estate. We hold that 
the widow has no absolute right of disposition of the personalty, 
and hence that she was entitled to the use and occupation of the 
real estate for life, as aforesaid, to the extent of all the rents and 
profits of the whole estate. The estate will be distributed ac- 
cording to the principles of this opinion. The right of the par- 
ties to an account against the defendant, McKenna, if they have 
any, will depend upon the rights he acquired under the marital 
relation — they being none other or greater over the property 
than those of the testator's widow, who became the said defend- 
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ant's wife. If he has been guilty of waste be would be liable to 
account to the complainants. 

It results, in the opinion of the Court, that the decree of the 
Chancellor must I>e modified as herein indicated. 

By an agreement of the parties of record, the costs of this 
api)eal will lie adjudged against defendant, McKenna, as admiii^ 
istrator, with the will annexed, which will be adjusted in hii 
settlement. Let the dceree l)e modified accordinsjlv, and th« 
cause remanded. 



li. D. FRAZER, Trustee, t\ JEMDIA IIIGUTOWER 

and others. 



Jlack««B» April Term* 1N73. 



Husband and Wxkk— Ccrtk8y in Separate K^tatk — Exists — Wbex.— Rwl 
and perxonal i)r4);M*rtv waa conveyed by a hu3l>and to a trustee for the benefit 
of his wife, in the following langaase: **Tho trustee is to hold the same for 
the jtole and separate use, behoof and oeueftt of her, her lieirs and assigns for- 
ever, free from the debts, contracts or control of her husband; and theiaid 
trustee shall permit her, her heirs and assigns to have the occupation, posses 
>ion and enjoyment of the aforesaid reul and personal property and receive the 
rents and pro'tits of tlio same, etc.'' Tiie wife dying lirst, the^e being birtii of 
isssue, the Court liold, that inasmuch as this deed makes no settlement of tlie 
land in the event of the wife's death, and provides only for ^he dominion iwl 
control of it during her coverture, that he has abridged his estate by hisde<^ 
for that period only, and that having survived her, he is entitled, as tenant, l>y 
the curtesy. 

Cases CnEu — Bak«»r v. Hciskeir; 1 Cold. 641 : Morgan v. Morgan, 5 Mad. 
480.— [Ei>. 



BURTON. SPECIAL JTDGK, DELIVERED THE OPINION OK TIIE COURT. 

On the 21st of September, 1855, Daniel Hightower conveyed 
in trust certain real estate and slaves to one T. B. Thrall to hold 
in trust for the benefit of Jemima Hightower, the wife of the 
bargainor. The considerations moving him to make the convey- 
ance, as set out quite at length in the deed, are that he was 
about to leavo the State for an indefinite length of time, and his 
death during his absence being contemplated, he was desirous to 
sec*e to his wife the possession, control and enjoyment of aH 
his property, of every description, in the city of Memphis and 
State of Tennessee, which was acquired by their joint exertions. 
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The tliHher cousidemtions expressed tvere love and affectiQu, the 
nominal consideration of ten dollars, and that the said Jemima 
bad assumed to pay two hundred dollars of the debts of the bar- 
gainor. The trustee was to hold the same (the bargained prem- 
kses) for the sole and separate use, behoof and benefit of her, the 
said Jemima Hightower, her heirs and assigns forever, free 
from the debts, contracts or control of her husband, the aforesaid 
Daniel, and the said trustee shall permit the said Jemima, her 
heirs and assigns, to have the occupation, possession and enjoy- , 
ment of all the aforesaid real and personal property, and receive 
the rents and profits of the same, etc. 

The said Jemima Hightower is dead, leaving her husband^ 
Daniel, surviving. The sole question submitted to us on an 
agreed state of facts is this : Is Daniel Hightower entitled, as 
tenant, by the courtesy, to a lite estate in the lands conveyed in 
the aforesaid deed of trust ? The marriage, birth of issue capa- 
ble of inheriHng as heirs of Jemima, and her death being con- 
ceded, but two questions seem to be debated here. 

It is said, in the first place, that a husband cannot be tenant 
by the courtesy of the separate real estate of the wife. The con- 
trary of this proposition is settled law in Tennessee. In Morgan 
V. Morgan, 5 Mad. 480, it was held that, as at law, where the 
wife, during the coverture, is seized of an estate of inheritance, 
the husband having had issue by her capable of inheriting the 
estate, is entitled to the courtesy ; so where the wife is seized of 
aa equitable estate of inheritance, and has issue capable of in- 
heriting it, the husband is equally entitled to the courtesy. It 
was further held in that case that she ^had an equitable estate ofv 
inheritance, notwithstanding the rents and profits were to be 
paid to her separate use for life, and that by the receipt of the 
rents she was seized of the estate, and having issue capable of 
inheriting, the husband was entitled to the courtesy. Baker v. 
Heiskell was decided mainly upon the authority of the case 
quoted. In that case the trustee was to receive all the rents and 
profits of the land, and to pay the same to her (the wife) and her 
heirs. The wife further had the power of appointing the uses 
and trusts of the land, and having died without exercising it, 
living the husband, it was held that be was entitled to his cour- 
tesy.— 1 Cold. 641. 

The only distinction, if it be one, between Baker and Heiskell 
and the case in hand is, that in that case the property was settled 
by a decree in Chancery ; in this the settlement is hiade by the 
husband himself, who is claimed to be tenant by courtesy. 
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It is to be observed that it is only by virtue of the deed made 
by the husband in this case to Thrall that the wife became seized 
of an equitable estate of inheritance^ and by virtue of her seizin 
of estate* and the birth of issue the husband became tenant by 
the courtesy inchoate. The husband might, by his deed, have 
surrendered his tenancy by the courtesy as he might any other 
marital right, and the question is, has he done so by his deed ? 
He certainly has divested himself of all the right to the property 
« during the coverture, for the express object of the conveyance 
was to secure to his wife the possession, control and enjoyment 
of all his property. But we do not think that the deed looks to 
or provides for any settlement of the property beyond the life of 
his wife. The only effect of the provision, that the trustee has 
to hold for the benefit of her heirs and assigns, was to vest in 
her an estate of inheritance the very circumstance that gives 
rise to the tenancy by courtesy. It could not have the effect of 
settling the estate upon her ^* heirs or assigns." By a fair con- 
struction, then, we think that Daniel Hightower, by the deed, 
did surrender to his wife during the coverture the rents, profits 
and possession- of this land. But, as we have already said, he 
has made no settlement of the estate beyond the lifetime of his 
wife. Now it is the death of the wife that renders the tenancy 
by courtesy consummate or complete. We think, therefore, that 
inasmuch as this deed makes no settlement of the land in Uie 
event of the wife's death, and provides only for her dominion 
and control over it during the coverture, that he has abridged 
his estate by his deed for that period only, and that having sur- 
vived her he is entitled, as tenant, by the courtesy. We see 
no reason why, when he made this conveyance to his wife, he 
shall not be taken to have intended that she was to hold the 
estate, as every estate of inheritance is held by a wife subject to 
his courtesy. This tenancy is an incident to the estate created 
by the act of the law, and we think he would only deprive him- 
self of it by his express renunciation. 

The Chancellor of the Chancery Court of Shelby County hav- 
ing held to the contrary, his decree is reversed and modified 
upon this point, and the cause remanded to be proceeded in. 
We think, however, that the appellant should pay the costs of 
this Court. 

Let a decree be entered in accordance with this opinion. 
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CANTREJ.L V. THK STATE. 



9Iarcli S, 11^77. 



1. TksIIMONV — Oli.IKCTlON8 TO^MrST BK MAliK — WhKN. — A pailV CiiUIHif. 

either in a dvil or criminal suit, sit by witlioiit objecting to testimony, take tils 
chances of acquittal or conviction, upon eviilence deemed incompetent, and 
then ask a reversal for such testimony. 

2. WiTXRSSKs — Under SrBPOCNA bv tuk Statk — Mrsr bk Simjioxed — Bv 
Uefendaxt — When. — The State is not bound to introduce any witness, ]jow- 
ever important, but if defendant wishes tlie testimony of a witness summoned 
by the State he must subixBua him or call him as a witness himself, and cannot 
complain if the State fails to furnish testimony for his defence. 

3. Objections — To Jurors — Mrsr be Made — When.— A defendant cannot 
remain ciuiet, and by his conduct accept a juror after an objecHcMi comes to his 
knowledge, especially when the fact is known before the jury is made up» or 
trial commenced, and then have a new trial when verdict is found against liim. 
— TEd. 



FUEEMAX, .1., I>EI.IVKREr> TIIK OIMXIUX OF THE L(M UT. 

The defendant was indicted in the Oircnit Court of Warren 
County for the murder of one Jones ; he was convicted of murder 
in the second degree, and sentenced to twenty years imprisonment 
in the penitentiary. Several questions are made here for reversal 
which we will notice shorlly : 1st. It is insisted that certain 
confessions made by him in jail are improperly admitted, because 
of the fact, as stated in an aflidavit for a new trial, that the 
prisoner had originally confessed his guilt to one Hawkins, and 
these confessions were the result of a promise to intercede for 
defendant, and get his punishment reduced so as to save his life. 

It is now insisted that the State should have shown this influ- 
ence removed before the testimony could have been admitted. 
Several answers might be given for this objection ; one is con- 
clusive, that is, the trial proceeded, and the testimony was all 
permitted to go to the jury without any objection whatever made 
to it. We have repeatedly held that a party cannot, either in a 
civil or criminal case, sit by and not object to testimony, take 
his chance of acquittal or conviction on testimony deemed in- 
competent, and then ask a reversal for such testimony in this 
Court. There is nothing in the proof heard on the trial to raise 
the objection, or show that inducements were held out by Haw- 
kins in obtaining the first confession ; it is only stated in an 
affidavit for a new trial. 

Th% charge of his honor is correct, and tJie evidence abun- 
dantly sustains the verdict. 

There are several affidavits presented on motion for new trial 
which, however, do not contain any matter that would demand of 
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this Court <i reversal of the case. One matter is, lliat Hawkins 
had been examined on the former trial, was put under the rule 
by the State at the second trial, but not examined, and defendant 
says, would have given testimony favorable to him had he been 
put on the stand as a witness. We held in the case of Easoo,at 
Jackson, some yeai's since, that the State was not bound to 
introduce any witness, however important, but if defendant wished 
the testimony of a witness summoned by the State, he must sub- 
poena him or call him as a witness himself, and could not com- 
plain if the State failed to furnish testimony for his detence. We 
have no doubt of the correctness of this rule, and adhere to it 

It is stated in the aflidavit of one of defendant's -attornevs that 
one Fultz, a juryman, when asked on his votr dire whether he 
had formed an opinion, said that he had, and believed defendant 
guilty, but that the reply did not reach the ear of his counsel * 
until after he had taken his seat. Ilis attention was then called 
to it by another member of the bar and no objection made. This 
cannot aid defendant. He should have objected at once, pre- 
sented the facts to the Court, when the jnrvman couhl havebeeu 
set aside. He cannot remain quiet under such circumstances, 
and by his conduct accept the juror after the objection comes to 
his knowledge, especially when the fact is known before the jury 
is made up or trial commem^ed, and probably immediately after 
the occurrence, and then have a new trial wlien the verdict is 
found to be against him. 

The other matters in the aHidavit are as to newlv discovered 
testimony, in part, in matters, however, that could have no 
weight in changing the verdict if |>ermitted to be heard ; as to 
failure to have depositions of certain witnesses, there is shown 
an utter want of diligence in jjrocuring their evidence, and even 
if had, it is ot such character, as far as stated, as would not be 
very material in a future trial. Tiiere is nothing in the aflida- 
vits, in fact, on which a now trial ought to have been granted. 

Affirm the judgment. 
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THE MEKOHAMS OF MEMPHIS v. THE CITY OF 
MEMPHIS AND F. V. SCHAPER, Ta.r Coilevfor, 



«l«<:k««a, IfeceMbcr 19, lfi7«. 



JuBWiiirTioN— Ok Statr axi> Fkdkral Coitris— Is Kxcm sivk and Indk- 
PENDKNT.—Wheie a State or Federal Court has rightliil jurisdiction of parties 
and the subject matter it must lie allowed to proceed lo judgment and execu- 
tion; their jurisdiction being exclu.Mve and inde[»endent, ])rocess issuing 
I'rom the one cannot be enjoined by s^uit in the other. 

Cases (;itbd.— Freeman v. Ilayne, 24 Howard; Buclv v. Col bait, :{ Wali.; 
U. S. ex rel. v. The Council of Keokuk, 6 Wall.; Kig^s v. Johnson County, 6 
Wall.; Supervisers v. Durant, 9 Wall.; The Mayor v. Lord, 9 Wall.: ex parte 
Hohnan; 28 Iowa. 

MixDA.Mrs — From Fkdekal CorRx— Dkfuxck Against nv Petition, With 
New Parties— MrsT be Made— Where. — Not Nkckssakt For Petitioxecs to 
Have Beex Parties to the Original S\:it, — Tax-payers Are Entitled to no 
Notice, AN Ordinance Levying a Tax Being Legislative in Character. — The 
Decision ov a Court Ordering a Mandamcs Has the ICffect op a Judomeni' 
— When. — When a manddtnus from tlie Federal Court orders a tax to be levied 
to satisfy it9 judgment, petitioners avoiding the p.ivinent of such tax have no 
relief in the State Courts, since tlic jurisdiction to correct the judgment, or 
protect parties from its effect, must either be in the Court rendering the judg- 
ment or one having the revisory' power \\\hh\ writ of error. The questiont< 
being the same, the State Courts cannot take juristiction merely because the 
petitioners are new parties; it was not necessjiVy tlnit petitioners should have 
been parties to the original suit, since the Act of adopting an ordinance 
levying a tax is not judicial, 1)ut legislative, in character, no notice to tax- 
payers is requisite to give it validity. The de^Msion of tiie Court ordering such 
a mandamus has the efiect of a ju<]gnieiit, and leaves tiie defendant without ' 
discretion. 

Case0 Cited. — Dunn v. Clark, 1 £Vter>; Chri.stian v. Russell, 14 Wall. 

Hakbami's — Issues in Natire of Fieri I'acias— >Vhkn. — If a mandamus 
issues to compel tlie levying and collectio^rof a tax, to satisfy a judgment of 
that Court, it issues in the nature of an ordlifary jieri facias, and is not an origi- 
nal proceeding, but simply a mode of cxe(;|Hiifig the judgment of the Court. 

Cokstitution — (JoNSTRt'FD. — MKRrHAXi^' Tax. — The proxision of the Con- 
stitution relied upon, in this case, is construed to mean simply that no mer- 
chants' tax— that is, the privilege tax upon merchants— shall be levied upon 
that part of their capital used in buying goods to sell to non-residents, but the 
property ta:&upon merchants shall be uniform with general property tax. 

Arocendo — Stat« Coi'Rt ('an Take Jirisdiction — When. — Cases might 
arise where the State Court could take jurisiliction — that is, if the city ^was 
proceeding to collect a tax from property exempt, or to collect double the 
amount assessed — the tax-payer, without' denying the legality of the levy, 
might have his remedy in a State Court to avoid paying that which under thf 
levy he was not lK)und to pay. — [Kn. 



MCFARLAXD, J.. DKLIVtUED THE U1»JX1UN OF TllJt COLRT. 

This petition to Judge lleiskell was tiled in the Circuit Court 
at Memphis by a number of persons — merchants of the city. Tt 
prays for a certiorari and supersedeas to bring up and have 
superseded distress warrants against each of them in the bands 
of the city Tax Collector for the collection of a special tax as- 
sessed against them severally, which they aver to be illegal. It 
may be stated somewhat more in detail tha^i is shown in the 
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petitiou. That T. E. Brown & Co. recovered a judguieDt against 
the city of Memphis for about |29,200 in the Circuit Court of 
the United States for West Tennessee. This recovery was upon a 
contract for paving streets of the city — the Act of the Legislature 
authorizing the city to make the contract pi-ovided for, charging 
the cost of the paving upon the adjoining lot owners in proportion 
to the frontage of the lots on the streets. This was resisted by 
a portion of the lot owners, and the law in this respect declared 
by this Court to be unconstitutional — the city having, however^ 
guaranteed the payment to the contractors, the aforesaid judg- 
ment was obtained. In 1873 the Legislature passed au Act 
which, it is claimied, gave the city authorities the power to levy 
a tax to pay Brown & Co., and others, the amounts due them, 
Afterwards, in 1875, the Act of 1873 was repealed. In March, 

1875, a writ of mandamus, issued from the said ('ircuit Court 
against the city, which was afterwards made peremptory, com- 
manding the City Council to levy a tax to jiay a part of Brown 
& Co.^s judgment. In obedience to this mandate an ordinauce 
was adopted on the 10th of December, 1875, levying a 5{)ecial 
tax of 54 cents on the $100 worth of property to pay $125,000 
of Brown's judgment, the mandamus directing that this amount 
only should be levied for the year 1875, like amount for 1876, 
and the remainder for the next ypar following; this proportion- 
ment of the levy was agreed to by Browu k Co. It was ascer- 
tained that the city Tax Collector was omitting to collect this 
special tax from the merchants on their ca))itaK and upon appli- 
cation a peremptory writ was again obtaiued from the Court 
commanding the city authorities to extend this levy of 54 cents 
on the $100 worth to the capital of the men^bant^, and in obedi- 
ence to this, process the city authorities, on the 2Srd^of March, 

1876, passed another ordinance reciting the former ordinance, 
and also the fact that the city Tax Collector had been advised 
that it did not extend to merchants, the former ordinance was 
therefore declared to apply to merchants' capital, and said spe- 
cial tax of 54 cents on the $100 of merchants' capital tor the 
year 1875, as previously assessed and returned, was thei*eby 
levied for the purpose of paying said judgment to J. E, Brown & 
Co,, and the Tax Collector was directed to proceed to collect and 
pay the same over. 

This tax, the petitioners cbar^, is illegal antl levied without 
authority of law, and upon thi§ ground they pray to have the 
distress warrants issued for the collection of said tax superseded. 
The petition sets forth a re vie* of the variotis statutes constitut- 
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_ing the charter of the city and its ameiidDieuts, euibracing all 
the Acts previous to the Act of J 873, above refen-ed to, and it is 
iuaiiitained that iiuder these Acts the city authorities could uot 
levy for all purposes a greater tax than $1.60 upon tbe>$100 
worth of property in one year; that this sum had been levied 
and paid ihv the year 1875, and the power under these Acts, 
therefore, exhausted before the levy of the special tax in ques- 
tion ; ihat the Act of J87o had l)een repealed before the special 
tax was levied, so that the levy of the special tax in question 
was entirely without authority of law. 

The petition further avers, in substance, t^hat the assesstneid 
for the year 1870 of the capital of tlie various petitioners was 
made under the assessment Act ol 1873, which fixes the rule, as 
to merchants, requiring them to report at the end of the year the 
highest amount in value of goods, wares and merchandise which 
such merchant had had on hand at any one time during the year^ 
and he is taxed on this amount as his capital. The city chauged 
the time of this report to the 1st of July. 

It is further averred that in addition to this tax upon their 
.goods, they were afterwards inquired to add the amount of 
money on deposit and choses in action due them. 

It is averred that this resulted in compelling them to pay 
double taxes on such parts of their goods as they had purchased: 
on a credit, and the sums thus ascertained in reality far exceeded 
their capital, and that the law violates the Constitution requiring 
equality of taxation. That the Act also violates the last clause 
of the 28th Sec. of Art. 2nd of the Constitution, which forbids 
the levying of any greater tax upon that part of a merchantV 
capital used by him in the purchase of goods sold to uon-rest- 
debits than the ad ralorfui tax on property, it being averred 
that three-fourths of the (capital of the respective petitioners was 
thus used. Upon these gronnds the petitioners ask that the dis- 
tress warrants be perpetually su|)erseded. The writs were tem- 
porarily granted, hut upon motiop and argument the petition 
w|ks, by the (^ourt, dismissed, and the petitioners have appealed. 

We have had the beuelitof very elaborate and able arguments, 
and have endeavored to give the questions presented a careful 
consideration. 

It will.be observed that the petition puts the case upon two 
grounds, somewhat different in their character : 

Ist That the ordinance levying this special tax is, itself, ille- 
^1— the city government having no power under their charter 
4iBd laws to levy the tax. 
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2iul. That if this be not so, the amounts claimed against peti- 
liouers severally is too large, because the asse^stnent of their 
caiiital for the year, which was made under the assessment Act 
of 1873, (modified by the city ordinance) violates the Constitu- 
tion and assesses their capital above the proper amount 

The argument has been principally upon the first ground, and 
here the petitioners are met with objection. That as the ordinance 
of the City Council levying the special tax complained of was 
jKissed in obedience to a peremptory mandamus issued by the Cir- 
cuit (.^ourt of the United States for the satisfaction of a judgment 
rendered bv the Court. The State Court cannot interfere to su- 
persede or stay the action of officers acting in obedience to this 
mandate ; that to do so would necessarily result in conflict be- 
tween the officers charged with execution of the process of the 
two Courts. It is admitted by the counsel for the petitioners 
that this question is one deserving very serious consideration ; 
they earnestly maintain, however, that it is not fatal to their 
case. There are certain general principles applicable to the 
<|uestion which are well established and, indeed, conceded ; that 
is to say, that where a State oit Federal Coutt has jurisdiction 
and control of the res or subject matter of litigation, no process 
ft'ora the other Court can be allowed to take such property oat 
of the possession ol the officers of the Court first acquiring juris- 
diction or interfere with its action in > regard thereto, and this 
wthout regard to whether the seizure was rightful or not, as in 
Freeman v. Ilayne. 24 Howard, where it was held that property 
seized by a Marsuall under process from the Federal Court as 
the propei-ty of one person could not be replevied by a suit in 
the State Court by another claiming to be the true owner. In 
Ruck V. Colbatt, o Wall., it was held, however, that although the 
property could not be thus taken from the jurisdiction of the 
Federal Court, or its action in regard thereto interfered with, 
yet if the process from the Federal Court commanded the Mar- 
shall to seize the property of A. generally, without specifying 
auy particular property, and the Marshall wropgfuUy seized the 
property of B., that the latter might maintain trespass in the 
State ( 'Ourt against the Marshall for the wrongful seizure. 

Again, process from one Court, either Federal or State, cannot 
be enjoined or otherwise controlled by suit in the other jurisdic- 
tion where the jurisdiction of the parties and subject matter is 
once rightfully obtained ; the Court so obtaining jurisdition must 
he allowed to proceed without interference to judgment and exe- 
cution, it« juri.sdiction is necessarily exclusive and independent 
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of the other; and this, notwithstanding injunctions operate upon 
the parties and not upon the Courts. This rule is uniform, anil 
has been recognized in many cases. We refer, as more espe- 
cially applicable, to the cases of United States ex rel. v. Thv 
Council of Keokuk, G Wall., where a mandamus was issued from 
a Federal Court commanding the City Council to levy and col- 
lect a tax to pay the relator's judgment, it was held to be U(> 
sufficient answer that the City Council had been previously en- 
joined, at the suit of the tax-payers in the State Court, from 
levj^ing or collecting the tax ; also Rlggs v. Johnson ('ounty, H 
Wall.; also Supervisers v. Durant, Wall.; The flavor v. l^onl, 
9 Wall. 

Again it is settled that a mandamus, when so issued to compel 
the levying and collecting a tax for the purpose of paying a jud^- 
ment^ is issued in place of an ovilinsiYy fieri f arias ^ and is simply 
a mode of executing the judgment of the Court and is not lui 
original proceeding. From these general rules it is argueil for 
the defendants in this case, that as it is conceded that the U. S. 
Circuit Court had rightful jurisdiction of the case of T. E. Brown 
& Co., V. The City of Memphis, that it had rightful jurisdiction 
to issue the mandamus to coilipel the city to levy and collect 
the tax to pay the judgment, and that as a conse([uence no State 
Court can rightfully Interfere to declare void the ordinance ])ass(*(l 
by the City Council in obedience to this mandate, or lo prevent 
the city tax-collector from doing what the Federal Court has rmw- 
manded shall be done, that is, collect the tax. 

But it is argued for the petitioners that, in a case like this, tln^ 
Federal Court can only award the mandamus to compel the levy- 
ing and collecting of a tax when it is a simple, plain, ministerial 
duty upon the part of the City Council to do so; but where the 
power of the City Council to levy suc^ tax involves legislative or 
judicial discretion, to be determined under the general laws of 
the city, that the Court cannot award mandamus, and so the 
judgment of the Federal Court in this case is void and no de- 
fence to the city authorities who have obeyed it. The prouiises 
may be admitted, but the conclusion certainly does not follow. 
It being conceded that the Federal Court had jurisdiction in the 
case of T. E. Brown & Co., v. The City of Alemphis, and tluit 
there being no other remedy the (^ourt might award a mandamus 
to compel the city to levy and collect the tax, provided it ap- 
peared to the Court to be a plain ministerial duty. It foHows 
that we cannot undertake to say that its action was void, bo<*anse 
i^ our opinion it was not a mere ministerial duty upon the part 
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ol' the city to levy the tax. This* was a qiiestiou lor the Federal 
Court to decide, having jiirisdiietioa of the subject-matter and par- 
ties, it must determine the Tacts and law upon whk-h its action is 
based, and the extent of its jurisdiction and powers. We must 
take it, that it was determined by the Court that it was the plain 
ministerial dutv of the citv to lew and collect the tax., and we 
have no jm*isdiction to review this judgment. — See the i-easoning 
of Judge Dillon in the case of Kv jmrte Hohnan, 28 Iowa. 

But again it is argued that whatever be the effect of the man- 
damus proceeding as between Urown & Co. and the city authori- 
ties, that the merchants and tax-payers are not bound by this 
proceeding as they were not parties thereto, and that the judg- 
ment and the ordinance levying the tax as to them is void. That 
when the city undertakes to enforce this tax against the tax-pay- 
ers that new rights and questions arise between them, which the 
tax-payers have the right to litigate. That they must have their 
dav in Court. That the Federal Court might order the citv au- 
thorities to levy and collect the tax,. but whether under the law 
the city authorities had the power to levy such tax, was a ques- 
tion between the city authorities and the tax-payers to be liti- 
gated between them r/f^ 'novo. 

The Federal Court in awarding the peremptory nuindamus did 
not merely mean to say to the city, levy this tax provided yon 
have under your charter the power to do so, but it necessarily de- 
cided not only that the city had the power, but it was its plain 
duty to do so, otherwise no mandamus could have been awanled. 
This decision certainly had the cf!ect of a judgment and left the 
city no discretion. It was not necessary, or proper, that thetar- 
l)ayers should have l»een parties. The act of adopting the ordi- 
nance levying the tax was not judicia? but legislative in its char- 
acter, and no notice to theltax-payers was necessary to give it 
validity as in judicial proceedings; it was as a legislative act of 
taxation, so far as notice is I'oncerned. ft is true that when a 
tax is so levied without power or authority of law, the tax-payer 
may appeal to the courts to have it so declared, and its enforce- 
ment prevented — of course, if this mandamus were out of the 
way, the jurisdiction of this Court to enquire into the ecpiality of 
this t^x would be unquestionable, but for this Court now to de- 
clare the tax illegal is necessarily an attempt to reverse the judg- 
ment of the Federal (^ourt, and to supercede the distress war- 
rants is necessarily to interfere with the process which the Court 
lias adopted to enforce its judgment. 

It is saji^ that the tax-paversare entitled to be heard — that 
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they must have their day in court — that they cauuot have a hear- 
ing ill the Federal Court, because a proceeding in that Court by 
them would be an original proceeding, and that Court could not 
take jurisdiction of their case, because the citizenship of the par- 
ties was not such as to give the Court jurisdiction, and their only 
right to be heard is in the State Court. That the proper course 
was for the Federal Court to suspend the execution of its judg- 
ment until the tax-payers could institute the proper proceeding in 
the State Court, and that the Federal Court would then conform 
its judgment in accordance with the judgment of the State Court. 
The cases of Dunn v. Clark, 1 Peters, and Christian v. Russell, 
14 Wall, are relied upon to support this argument. These author- 
ities hold, as do many others, that a bill in the equity side of the 
Federal Court which is merely defensive to a judgment of that 
Court may be entertained without regard to citizenship. If it is 
an original bill, in which new features and other matters are in- 
volved, the Court cannot take jurisdiction unless the citizenship 
of the parties aurhorize it, but may suspend the execution of its 
judgment to give the parties the opportunity to litigate their new 
rights in the State Court. The case of Christian v. Russell may 
be taken as an illustration — ;judgment had been rendered in the 
U, 8. Court against a debtor in favor of certain parties upon one 
note, and another suit was pending upon a similar note. Where- 
upon other parties came in by bill on the equity side and alleged 
that they had the right to recover of the debtor the money due 
on these notes by virtue of a previous equitable assignment. 
The Court held that this was a w^w and original suit, and as the 
citizenship did not authorize it the Court could not take jurisdic- 
tion, but left the parties to seek their rights in the State Courts ; 
but as it was clear that both claimants were not entitled to re- 
cover the money from the debtor, it was proper to suspend the 
execution of the judgment of the Federal Court until the rights 
of the new parties arising upon the new state of facts should be 
adjudged in the State Courts. 

It is claimed that this is a parallel case — that the tax payers 
are new parties, and new questions arise between tiiem and the 
city, and that the Federal Court should suspend its judgment 
until these new questions are decided in the State Courts — ^the 
Federal Court not having jurisdiction on account of citizenship. 

The tax-payers are in a certain sense new parties, but the ques- 
tion they make is precisely the question which arose between 
Brown & Co. and the City, and which was decided. True, they 
were not parties, but it was the d uty and interest of the city to 
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make for theiu all the defense that could be Diade as to the waul 
of power ; and when the tax-payers presented themselves in the 
Federal Court — as it appears Iroui a report of the proceedings 
they did — they presented themselves standing in precisely the 
attitude of the city, not presentinii; a new right, but simply de- 
nying the (correctness of the judgment awarding the peremptory 
mandamus. They might pivsent new facts and considerations 
to the Court, but the questioniw^as the same. Tlie judgment they 
asked the Court to render in their favor was to set aside, re- 
verse, or suspend th(* judgment rendered. This we think was a 
defensive and not an original proceeding* and that the jurisdic- 
tion to correct the judgment complained of, or to protect the peti- 
tioners from the effe<*t thereof, must be either in the Court that 
rendered the judgment, or in the Court possessing revisory power 
upon writ of error. We understand from tlie report of the pro- 
ceedings that relief was asked by the tax-payers in the form of a 
bill on the equity- side of the Court, or upon petition, and the 
Court denied the relict^ but not for want of jurisdiction ; and the 
entire proceedings are to be reviewed in the Supreme Court upon 
writ of error prosecuted by the city, whether by the tax-payei-s 
also or not, we are not certainly informed. But the ({uestion as 
to the correctness of the judgment awarding the mandamus will 
c^ertainly arise upon the writ of error of tlie city, whether the 
tax-payers be technical parties or not; but we doubt not tjiat 
they also will have a fair hearing. 

At any rate we think that we cannot talvc cognizance of the 
case merely upon the ground that the application is made by the 
tax-payers ami that they are new parties. It seems to us mani- 
fest that we cannot render the judgment prayed ibr without nec- 
essarily produ<*ing a conllict between the otlicers commanded to 
execute the process of the Federal Court and our officers. The 
Federal Court has commanded this tax to be levied and collected 
and paid over. How can we separate its process? It has been 
in fact virtually conceded in argument that we cannot rightfully 
i-ender, or attempt to enforce such judgment, but it is said that if 
this ('Ourt will express an opinion as to the power of the city to 
levy this tax, that the Federal Court will adopt our judgment, l)e- 
cause they universally adojit the construction given by a State 
Court t5 its statutes. It is a rule that the Federal will adopt the 
construction given by a State Court to the statutes, to be fouati 
in previous adjudications of the State Court, but it is unquestion- 
ably the province of the Federal (-ourt to determine the construc- 
tion of any statute of a State, where the (|uestion arises in anv 
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case of which they have jurisdiction^ and if no previous adjudi- 
cation has been made on the question by the State Court the Fed- 
eral Court decides for itself, and it would be hardly proper for 
this Court to express an opinion merely as advisory to the United 
l^tes Supreme Court, in a case now; pending in that Court, in a 
. case where we cannot take jurisdiction to pronounce any judg- 
ment. 

Although the construction of the statutes of this State is pe- 
culiarly the province of our Courts, yet this must be in cases 
where we have rightful jurisdiction, and it would not be respect- 
ful to assume that the Supreme Court cannot properly or correctly 
decide questions of this character without our instructions, and 
that Court would certainly not be bound to follow our opinion, 
should we thus express it in a case not properly before us. 

It has been said that the Judge of the Federal Court expressed 
a desire that the opinion of this Court should be had upon the 
question. We see nothing of this sort in his opinion, or the pro- 
ceedings had before him, if, indeed, this could have any effect. 

We hold, therefore, that we cannot take jurisdiction to super- 
sede the distress warrants complained of, upon the grouiid that 
the city authorities exceeded their power in levying the tax be- 
cause the tax was levied in obedience to a mandate of the Fed- 
eral Court, commanding the tax to be levied, issued in a case 
where the Court had jurisdiction of the parties and subject- 
matter, and having no rightful jurisdiction we decline to express 
any opinion as to the legality of the tax. 

It is possible, however, that casgs might arise where the State 
Courts could take jurisdiction. That is, if the city were proceed- 
ing to collect a tax from property exempt, or to collect double 
the amount assessed, the tax-payer, without denying the legality 
of the levy or attempting to avoid its effect, might have his rem- 
edy in a State Court, to avoid paying that which under the levy 
he was not bound to pay. 

The ground taken in the petition amounts in substance to this, 
that the assessments of their capital for the year 1875 were too 
high — that they are each being required to pay upon a larger 
capital than they should be. This we think in any view is not a 
ground to supersede the distress warrants in this case. Petition- 
ers do not appear to have complained of these assessments, oii 
the contrary that they paid the general levy upon this assessment 
without complaint. If the assessments were wrong the statutes 
we think provide a mode for correction or redress. Besides, we 
think there is nothing in the question made. The provision of 
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the Coiistilutiou relied npou meaus simply that im» merchant©^ 
tax — that is, the ])rivilege tax upon merchants — shall be levied 
tipou that part of their capital used in l)uyin^^ goods to sell to 
non-i'esidents, hut the property tax upon nier<*hant8 shall he uoi- 
Ibrni with the general property tax. 

ir the act as is contended i-eaily reijuires merchants to pay 
tax upon goods not paid for, and also money and choses in ac- 
tion, tliis is no more than is re(|nire<l of others. In many in- 
stances persons are required to pay tnK<»s on land on which they 
have not paid the purchase money, and the persons to whom they 
owe tlie purchase money are also required to pay taxes upon the 
debts thus due them, in reality paying twice on the same prop- 
erty, and other similar instances of practical inequality might be 
cited. 

The judgment of the Circuit Court dismissing the petition is 
affirme<l. 
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W. (;. POINDEXTER r. W. J. (WXNON. 



Jacksi^a, Mmj «•, IM77. 



Bond — Jl'Stice of thr Pkack < -annot Kxtend Timk — To Hivk. — A JiisjMoe of ^^ 
the Peace cannot extend time for tlie purpose of giving boiiH beyond the time 3 iU-o^ 
prescribed by law. i 

Caotb Crrko.— WtCarver v. Jenkins, 2 Hel^k. 6J9 : Gilliert v. r)rivor, :] Head. ^ d J, 
46;i; ro<le. Sections ;JMO, 3141, .WOl, 3i09, .{.{OS.— [Ki>. j ^ ' j 

DKADKKU K. r. .1., DKLIVKREH THE Oi'lMON OF THE ( OIRT. 

The Circuit Judge upon motion dismissed tlie appeal of plaiu- 
tift' and affirmed the Justice's jydgment, and plaintiff' appealed. 

The judgment of the Justice was in replevin, and in favor of 
defendant in proper form. It was rendered on the oth day of 
December, 1876, from which the plaintiff demanded an appeal 
on the 7th of December, 1870, and it is recited that the appeal 
^' is granted when he gives l)ond and security according to laws 
and I allow him twentv-five davs from this date to make bond/' 
dated the 7th of Deceml)er, 1876. Bond was given on the tiSth 
of December, 1876. 

Plaintiff' insists that the Justice of the Peace had the power 
to take the bond and grant the appeal, as shown in the record, 
and relics upon the case of McCarver v. Jenkins, 2 lleisk. 629, 
and Gilbert v. Driver, ;> Head. 46;>, as warranting the action of 
the Justice. 

We do not tliink a proper construction of the points decided 
in either of the cases cited sustains the action of the Justice of j, 

the Peace. The ord Head, case expressly decides that an appeal 'i 

cannot be granted after the expiration of two days from the date of i 

the judgment, and reserves the question as to w hether a Justice 
may take a bond after two days w-hen the appeal has been 
prayed and granted within the two days, as required by § 3140 
of the Code. The next section, 3141, piovides that bond and 
security shall be given when the appeal is gmnted. But in 2nd 
Heisk. 629, it was held that this section was directory, and that 
after the grant of the appeal a bond may be given after the expi- 
ration of two days. In that case the appe/il was }>rayed and 
granted on Monday, and the Justice gave the party the form of 
a bond, which he took away with him, and returned to the Jus- 
tice the next Saturday executed and dated the day of the rendi- 
tion of the judgment, and this was held sufficient to entitle him 
to an appeal. This was the extent of the holding in that case. 
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tu both the oa^es riled it appeirs that the appeal was prayed 
and granted nithiu the two days requii'ed by law. But in this 
t'Hse, while the record shows a demand for an appeal, it alBO 
shows that it was to be j^ranted at some liiture time within 25 
days wTien a bond should be executed. 
. In the case in 2nd fleisk. Judge Sneed, in delivering the 
opinion of the <'ourt, says, that a substantial compliance is all 
that is necessary ; that the absence of a security might demand 
an indulgence of a lew days, and cites the rule long prevalent in 
Chancery cases of jrrantin^- time to give security after appeal 
prayed and granted. 

. We have held before the passage of a recent Act that the Cir- 
cuit (^ourt could not grant time for giving bond beyond its term, 
and the practice, when applied to proceedings before Justices' 
(^ourts, would be liable to great abuses, and we are not disposed 
to extend it beyond the ruie prescribed in the 2nd lleisk. case. 
In §§ 3:>94 to ;>S9!) of the ('ode the mode of proceedimg in re- 
plevin before a Justice of the Peace is prescribed. j5 -^'iSS ex- 
pressly inovides that either party may appeal iVom the Justice's 
Judgment within two days after judgment on f/h'imf bond m 
doublp the valve of the pro/}ertf/^ etc. Here is a special bond 
required for appeal in replevin cases an<l a time within which 
the bond is to be given.. 

If the Justice may mve 2o days' time lor a lK)nd to be exe- 
cuted, which the statute, in its language, says must be executed 
within 2 days, why may he not extend f'iO days' time or more 1 
The cases relied on do not warrant the proceedings of the Juj^- 
tice in this case, and there was no error in dismissing the ap- 
peal. 

Affirm the judumenl. 
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•f ac-kMoa* •! tiBe 9^ l^77< 



1. D«ia>— (ONSTKUKD TO MKISK1.Y Ketaix A LiEX — Whkx. — A dccfl of C(»avey- 
auce containing: the following clause? : ^* Nevertheless, this deed of conveyance 
is null and void and of no eft'ect until all the purchase money is paid, then of 
full force and effect,'* is construed to retain merely a lien or mortfi;age to se- 
cure the unpaid purchase money; a non-compliance Avith the conditions does 
not avoid it absolutely. 

Ca8B9 Crrt:D. — Barnett v. Clark-, 5 Sneed 43r»: raruther< v. McBurney, li 
Sliced 593; I^aw v. Mannering, 8 Vera:. 435. 

2. Squity — ^To Have Relikf ix Upon ax Allkcjatios of Want of Titlk ok 
Breach of Covexaxts or Seizix— What Kkquisije. — A party can have no re- 
lief in equity for the alleged breach of the covenant of sei/.in, or upon an allega- 
(iou of want of title, no fraud or insolvency being charged, unle^^s a clause in 
the deed Changes its character, from an oxccuted ro an ereciitorv contract. 

M'FAKLAND, J.. DELIVERKD THK OPrxiOX OF THE COlRT. 

The original bill is to enforce a vendors Hen for a balance of 
purchase money due upon a tract of land sold by the complain- 
ant to the defendant. At the date of the sale the complainant 
executed and delivered to the defendant a deed for the tract of 
land, reciting in the first part the payment in full of the purchase 
money, containing covenants of seizen and warranty and against 
encumbrances. Following this, how ever, is the following clause : 
"Nevertheless, this deed of conveyance is null and void and of 
no effect until all the purchase money is paid, then of full force 
and effect." 

The bill shows that a balance of the purchase money remains 
unpaid, and claims a vendors lien which he asks to have enforced. 
The defendant filed an answer admitting the allegations of the 
bill, setting up, however, an additional payment, and by way ol' 
cross-bill charges that the condition set forth in the deed not 
having been complied with, no title had ever vested in the de- 
fendant. The cross-bill then charges that ** complainant has no 
title to said land, and never had any," and sets forth the fact 
that defendant had made valuable improvements on the land. 
The cross-bill prays that the original complainant be compelled 
to deraign a perfect title to the land, and upon his failure to do 
so, that the contract be rescinded with an account of the pur- 
chase money paid and improvements. The Chancellor sustained 
a demurrer to the cross-bill, and gave relief upon the original 
bill. The defendant has appealed. 

It appearing from the admissions of the cross-bill that the 
complainant therein is in possession of the land, under a deed 
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^ith covenants of general warranty and seizin, he can have no 
relief in equity for the alleged breach of the covenants of seizin 
or upon an allegation of want of title, no fraud or insolvency 
being charged, unless the peculiar clause in the deed we have re- 
ferred to changes the character from an executed to an executory 
contract. — See Barnett v. Clark, 5 Sneed, 435. 

It is argued, however, that the clause in question prevents the 
deed taking elSect, or vesting the title, and converts it into an 
executory contract, and therefore the vendee may refuse to j>er- 
fect the purchase until the vendor deraigns a perfect title. A 
condition in a title bond similar to the condition in this deed .has 
been held a condition for the benefit of the vendor, which he 
might waive, and which the vendee could not take advantage of. 
— ^Caruthers v. McBurney, 3 Sneed, '>ftO; Law v. Mannerring, 8 
Yerg., 435. 

There is a still stronger reason lor applying the same reason 
to a case of a deed, and in a case like this, where a large part of 
the purchase money has been paid, it is not probable that a Court 
even at the instance of the vendor would enforce this condition 
to the extent of decUring the entire contract void, but would 
rather construe this clause as retaining a lien or mortgage to se- 
cure the unpaid purchase money. At all events, this is theex- 
tent of the relief claimed by complainant^ and to this relief we 
think he is undoubtedly entitled. 

Decree affirmed, with costs. 
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TEREEJ.L THOMPSON, Surviving Fartaer, etc., i\ VV. W. 

WIOKERSHAM and J. N. WARDLAW. 



jr»eicflWK, <iMne ^, itirr* 



Ho^|';8Ji:ad — Kight of— Cannot Prevail Over Vkndojc's and Mechanji:'.s 
Lues— VViiEN.—SrcH Lien (.'oxtiniks— How J.ong — And M ay bk Knforced — 
How. — The homestead right (^annot prevuil over the lien given by st^Ltute, in 
favor of one furnishing the material for the huiUling on the lot ciaimed as a 
l)otn€«tead, and this lien includes not only the buildings erected but also the 
lot upoti whieh they are erected, and coutiuuea for one year after the ti»Me at 
which the materials were furnidhed. Tlie lien thus given by statute ihay be 
•»nforeed bv attachment, either at law or equitv. 

Cases Citkd.— r'o<ie, Serfion^s 19S1(T. Act of 1870, 2M4a, 1985, 1087.— [Ed. 



hEADEKIi K,r .1., nELIVKRKI) THE OPINION OF THE < Ol HT. 

lu August, 187o, complainant tiled his attachment bill against 
detendants to enforce a lien given by § 1981a of the Code, for 
material furnished in October, 1872, to defendant AVickersham 
for building a house, erected by him, upon a lot described in the 
bill. The lot was bought of defendant Wardlaw, and the bill 
seeks^ subject to the vendors lien, to have the lot and building 
thereon sold to pay for the material furnished. 

The Chancellor so decreed, and the defendant Wickersham ap- 
pealed. 

He resists the recovery on two grounds; lirst, upon his home- 
stead right, and, secondly, upon the gronnd that the 25,000 brick 
be got, being the material alleged by complainant tor which he 
seeks a recovery, in fact belonged to him and one Boydston, as 
partners. 

The acts exempting the liomestead from sale hy execution or 
attachment for debts, do not exempt it from sale for the satisfac- 
tion of any debt or liability contracted for its purchase, or legally 
incurred foi; improvements made thereon. — Act of 1870, Code, 
$ 2114</. 

And section 1 981{/ of the Code gives a lien in favor of all 
persons furnishing any portion of the material for the building 
contemplated by § 1 98 1 . 

The homestead right, therefore, cannot prevail over the lien 
given by statute, in favor of one furnishing material for the build- 
ing on the lot claimed as a homestead. And this lien includes 
not only the buildings erected, but includes also the lot upon 
which the buildings are erected — Code, 1985 — and continues for 
one year after the time at which the ma,terials were furnished. 
The lien thus given by statute may be enforced by attachment, 
either at law or equity.— § 1 987. 
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Tne evidence in the case satisfies us that defendant Wicker- 
sham had no claim as a partner upon the brick he received of 
complainant. If he had any claim, it was against Boydston, upon 
the footing of a separate contract between him and Boydston, tbat 
he, Wickersham, was to have one half of the profits of Boydston'» 
contract. But even this claim is not satisfactorily made out. 
Boydston denies it, and admits that he received from Thompsoo 
all the brick he was entitled to under his contract with them, 
and Thompson proves that he sold the brick to Wickersham, 
which went into his building, and notified him that he held him 
responsible for them. 

We therefore think that the Chancellor's decree was correct, 
and affirm it. 
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STEEL r. CHESTER 



•la<*kfioB, ]flay 9«, 1A7 7. 



.Vtioijnkvs' Fkks— I.ien For — Kxforckd — How. — Tlio dntv of the Court* i> 
to iloclarr ;i lic?i t'oi* ;itronioysMV»os, wliero the amount of the f«H» is not lixo«l 
!»y rontr:irt, mill parties nre iiiMier no (Uciahility. and leave the attorney to en- 
fon^o this li(»n hy :ip[)ropriat(' profeodiiigs in a <.'onrD Imvinoj jurlsdietion of the 
«pu»siirM!. 

('%sKs (iTKP. — .M:irv J. Perlxins v. I*, (i. Stiver Perkins. XjisliviHe. 1871. — 
rKi>. 



FIIKKMAN, .L, UKFJ VKUKD THE OPINION OF THE COrRT. 

The only <|iieslion in this case is vvhetlier a Court in which 
a suit has been doterminod upon petition of tho attorneys, can 
(hn lare a lien on land, and proceed in that case to enforce said 
lien l)V orderino; a sale of the land in satisfaction of the fee, alter 
asccMiaininji: the amount hy refeience to the Clerk and Master 
and report by him. 

This Court held in the case of Marv J. l^Mkins bv next friend, 
eic, r. \\ (i. Stiver Perkins ff r//., Nashville, 1 ST 1, after full con- 
sideration that this could not be done, and enjoined a sale so 
orJ(T(»d. Tiie Court held in that case that the duty of the Courts 
was to declari^ the lien, where the amount of the fee was not 
lixed by contract and parties under no disability, and leave the 
attoriH'y to enforce tliis lien by a|)propriate proceedings in a 
Court liavin;:: jurisdiction of the question. We think this the 
soiiihI rule, and feel bound to adhere to it. 

Questions may arise between the attorney and client on which 
there ought to be issues made, and where the client should have 
th<» means and make his defences fully. His attorney, in such 
a proceeding as this, ceases to represent him, his interest beconi- 
iij;^ antagonistic on this question. 

Ili'Verse the decree and dismiss the petition. 
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porter. S 
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The Law of Damacses: By George 
W. FicUl.— Tills is another Western 
book, and contains references to the 
latest decisions, on several new sub- 
jects, such as flania^es resulting from 
tires, omissions to fence, an<l the sale 
of intoxicating li<|Uors. , 

The creation of statutory rights and 
the extension of the law of dama^c^ 
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to such a wide tleld has made the law i 
of damages the most interesting and ! 
useful of all the decisions of jurispru- I 
<lence. 

The plan of the work compasses 
every topic iM^longing to the subject of 
ilamages, and they arc discussed and 
presented to the reader in a dear and 
liu'idm.nnner. 

We have before us a neat little vol- 
ume of 135 yages on the subject of 



-Void .liuliclal Sales," l>y Mr. Free- 
man, who has previously given to the 
legal profession his yaluable TreatiM»> 
on Judgments and Kxecutions, Al- 
though we have l)eeii comijclled t<> 
give the work but a cur.sory examina- 
tion, yet we believe we arc ..<afe in 
conunendiug it to the Bar generally, 
l)Oth on account of the importance of 
the subject and the manner of its 
treatment by the author.' If,\as i^^ 
said, the purchaser's. title to pro}>eriy 
l>ought at judicial .siilcs has In^comc .ns 
precarious as that of property sold at 
tax sales, it certainly is for the inter- 
est of the profession, as well as of the 
count! y at large, that the subject <»f 
judicial sales should l)c thoroughly 
understood, and wc think this need is 
supplied l>y this work. The .style is 
forcible, perspicuous and terse, and 
the book it??elf is in striking contrast 
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with the size and cuinbroiisni'ss ol* law 
books generally. The paper, tyjMS and 
llniiih arc excellent, and the price puts 
it within reach of all. We commend 
it as a valuable and u^geful lx>ok. Ad- 
drc?!S, Central Law Journal, St. Louis. 
Mo. 



ABSTRACTS. 

ATTORNEY. Caose for SnspeusioB. 

An attorney of a Court avIio, when 
iiiovini; for the admission of a person 
as a member of the bar, conceals the 
fact, witliin his own knowledge, that 
I lie lH>ard of examiners has reported 
adversely upon such ai>plication, is 
Uuilty of such want of fidelity to the 
Court as will justify his suspension. 
Ii' r.; <larence L>eringer, C. P. of 
I'enii.— [Ch. L. \., Sept. 15, 1S77. 



in all cases, where there are substantial 
parties, citizens of different SUtes, on 
opposite sides of the cause, although 
there are parties on (he opposite sides 
who are citizens of the same States. 
Girardey v. Moore at aL, U. S. Cir. C't, 
S. D. Ga.— [C. L. J., July 27, 1877. 



DE£D. Evidence. Parol Proof to 
Contradict I'erniN of. A deed absolute 
on its face may be •'hown by jiarol to 
Iw a security lor a loan of money. 
Hubbard v. Stetson ft nh,, Sui>. C't I). 
C.— [Wash. L. K., .st-pt. 10, 1S77. 

llescriptiou of Land. SnUleieney of. 
Kiant of **;ill tih' lands I own in the 
town of Canaan " insnfHcient, and 
conveys no title. Jlennan v. I)einin«r, 
Sup. C't Conn.— [L. »& K. J{., Aiij,-. I'l*. 
1877. 



LANDLORD AND TENANT. Lialiil- 
ity of Landlord for Acts of Tenant. A 

tenant is not the agent of his landUrd 
In such a sense as to make the latter 
responsible for the malfeasance or 
misfeasance of the former in respect to 
his use of the premises. White «ft Co. 
v. Montgomery, Sup. C't Ca.— [L. & 
E. R., Aug. 29, 1877. 

LIBEL. A newspaper criticism, 
however severe, iijmn any thing 
l»nblicly exhibited, or any thing of 
public Interest, such as the celebrated 
*• Cardiff liiant,'' U privileged, and 
will not support an action unless it 
ap|)ear that it was maliciously done. 
Cott v. Pulsifer, Sup. C't Mass.— 
[L. it K. K., Aug. 21), 1877. 



EVIDENCE. iHconipeteuer of Wife 
of One Defendant as WitnesH for hU 
Co-defendant. When' the delence of 
two i»arties is the same and indivisible, 
the wif«* of one d<'t"einlant t-annot tes- 
tify in l)ehalf of tlu* other defendant, 
unless there are special cinumstances 
which would render her a c<»nipetent 
witness for her husbmid .lUo, Stewart 
v. Stewart, Sup. < 't Wis.— iL. iV K. 
K., Aug. 22, 1877. 

FEDERAL COIKT. Kenioval of 
Cannes From State Conrt. Cnderthe 
Act of March .'h-d, IS75, tin* rlirlit to 
remove a cau^ic from a State Court to 
the United States Circuit Court exists 



N Ei^LECT. LialMIlt J of KaUroad for. 

A railroad company is not liable for an 
injury to a i»erson resulting from its 
lailiire to exercise ordinary skill and 
i'urv in the <*rertlon or maintenance of 
its station house, where, at the lime of 
receiving the injury, such iw^rson was 
at such station house by mere i)ermis- 
sion and sufferaine, and not for the 
lHiriH>se of transacting any business 
with the company <m- its agents, or any 
business connected with the operation 
of the road. P. F. W. tt C. If. Jl. ( o. r. 
Bingham, Sup. Ct. Ohio, Cent. L. J., 
July 27, 1877. 



PARTNERSHIP. Order of Liability 
of Partnership Assets. i*artnership 
|)roperty is i)rimarily liable for part- 
nership debts, and the purchaser of a 
l>artner's interest in partnership prop- 
erty takes subjert to t)artnership equi- 
ties. Ross V. Henderson, Sup. C't N. 
C.--[L. & K. R., Aug. 'U, 1877. ^_ 



214 



THE TENNESSEE LEGAL KE1H3RTER. 



PROMliSSOKY NOTES, ^liat Ue- j 
Rtrojs Negotiability of. 'I'lie insertion | 
in ;i promissory note of words allow- 
In"^ fo«* for rolled ion if not paid wlien 
due, destroy t< its negotitibility, and an , 
indorser tlieroon is not liable as sueli. 
Wo(hIs v. Nortli, Sup. ("t l*tt.— [AUi. 
L. J., An«r. 1?^, 1^^'". 



HLANDEK. Prlvileired Commnnica- 
tioiis. Words Hpokea From the Pal* i 
pit. Words spolcen ijy a eler^^yman 
from tlie ]uilpit concerning a parish- 
ioner, lliougli in <|;ood fuitli, and for a ' 
commendable purpose, are not privi- 
lej^ed, "Mji;;ratli v. Finn, Irisli C'l of 
rommon Tleas. — [Alb. L. .1., Sept. 15, 
1S77. 



oOlcial iiosition: but it >\ill run in 
favor of a mere collection agent, ivho 
has colleeted monev under a contract. 
Wicliersliam v. Lee, Sup. Ct. Pa., L. <jt 
i:.R.,.Inlv LS, 1S77. 

Partial Payment by Co- Maker of 
note* A ))artial pay mem made by cf>- 
maker of a note l)efore ilu* bar of tlit* 
statule has attachc<l, takes the eaM* «>ut 
of the stutnie as to both makers, lien- 
nett V. McCause, tSnp. Ct.Mo.. L. A E. 
H., July 4. LS77. 



1. ^iLEEPINtii lAK. Not Liable aH 
liiu-Keepem* The t»\vners of ^Icepinir 
ears, who receive pay in atlvance from 
lod;;er^ merely for the sleeping accom- 
modation alVorded by their cars, and 
ihi« only from u ])arlicniar rlass of 
persons, and for a particular l)ertii, 
and lor a particular trip, are not llal)le 
as inn-keeiK*rs for money that may be 
stolen from the pers<uisof such IcMlgers 
on their car.-*. 

2. Nol liable an Carriei*H. I'he pro- 
prietors t)f sleeping cars, who only 
furnish sleeping accommodations for 
travelers who have i»aid for their 
transportation to the railroad couii>any 
over whose road the sleeping car runs, 
no part of whicli is receivetl by the 
owners of the sleeping cars, are not 
carriers, and i'annot (^' held liable 
as such, for property lost by or stolen 
from lodgers whilst on their cars. 
JNilIman Palace Car Co. v. Smith, Sui>. 
< t. 111., Cent. L. .1., July 2l>, 1S77. 



TELE<]1RAPH. Slatiis of Coin|Niiiy 
in Transmit! ins: Messages.— Liability of 
Company. AVhere a message i^ de- 
livered to a telegraph company for 
transmission, it occupies the lej^al 
status of a bailee tor hire, and not that 
of a rommon rarrier: anil, if such iiics- 
saije ]m* not soul as directed, such cinii- 
l»any is liable t*nr dama^jes resulting 
therefrom, unless it shows that the 
diligence necessary and appropriate to 
that peculiar business has been exer- 
elsed. W. r. Tel. Co. v. Foutaitif, 
Suji. Ct. (Ja., L. & K. K., Au^u^t I, 
1«77. 

Effect or Agrreemeut Exempt infr 
Company from Liability. An a^n-t^- 
ment *'that the company shall nol be 
liable for errors or delavs in the trnn>- 
mi*^sion ordeliverv.or ft»r non-ileliverv 
of sui-li messages, from whatever cause 
oceurring,*' ^^ill not relieve it from 
liability t'or damages resulting froiii 
a failure to deliver a message by reus«>n 
i of its own gross neglignce. 8ui*li ;i 
contract the law does jiot recognize. 

i Jf,nf. 



STATUTE OF LIMITATIONS. Ak to 
Attonieyt and Collection Af^ents* The 

statute of limitation diws nol run in 
favor of an attorney, who has rereived 
money of liis client by virtue of his 



TOKT, Damaires. MeaHnreof. VUv 

measure of value for coal mined, in ;i 
suit for sjHH-itir perfornnnice, is tlir 
tlitlerence between the market v:i]u«' 
and the eost of mining it and g«'ttiii;^ 
it to market. Brown v. hibbs. 
Privy Council, on api)eal from Sup. 
('I of New S. Wales.-[L. & E, K., 
Aug. 2'J, 1877. 



THK TKWESSEE LEGAL REPOIITEK. 



215 



WILL. Rosidoary Legratees. Wiitvrc 
;i testator illsposes of liis estate, iiiak- 
iii<^ rertain specilic devises and be- 
•xuests, and n)){)oiitts residuary le«;;a- 
lt*es, llie^', and not ihe heir al law, 
mkc the really not mentioned in liie 
will. Hn^hes v. Prilehard, Kn^lish 
C'*r of Appeal, (ji. Div.— [J.. & K. K., 
-A iig. *J2, 1877. 

I^p:acie9. General and Speeilic. 

Wliere there are both general and spe- 
<-iti<* lejjaeies and devises, tho^^e whit-h 
:tro general ninstJlirtJt be nsed for the 
lia^-iiicnt of debts, even if tliey are 



thus entirely consumed, before resort 
can be had to those wlneh are sju'eifie. 
Karnum v. Baseom, Sup. ("t Mass. — 
I'Wash. L. K., Sept. I(K 1877. 

Preference A niong Legratees. \V hen 
let(acie-i or devises mu<t fail to some 
extent, the (.'ourt will consider the 
sinuition of^ the several benetieiaries, 
and will aeeurd a j)reference to thos(^ 
who are n«)t pure benetieiaries, but 
who, in ronsiderntion of tin; legaey, 
are to relinquish or have relinquished 
some important ri«i;ht. Ihi'', 
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SNEED, J., DELIVERED THE OPINION OF THE COURT. 

The action was brought by N. W. Galloway, one of the dis- 
tributees of the estate of Emma G. Galloway, deceased^ against 
the defendant as^dministrator of the estate of Jas. H. Murray, 
deceased, to recover the plaintiff's distributive share of said Em- 
ma's estate, ascertained by settlement of accounts of defendant's 
intestate in his life-time to be due. 

The settlement of defendant's intestate was had on Feb. 3, 
1868, and shows a balance due the estate of said Emma of $234 
05, one-half of which belonged to plaintiff as distributee and the 
other half to his sister, Mrs. Partee. The defendant's intestate 
died in 1870, and on Nov. 9, 1870, the defendant was qualified 
as his administrator. This action was begun on May 3, 1875, 
more than two y^ars and six months, as will be observed, from 
the qualification of the defendant. He relied upon the statute of 
limitations of two years and six months as a bar to the remedy. 
The case was submitted to the Circuit Judge without a jury, who 
was of opinion, from the proof, that the bar of the statute was 
saved by a request for delay on the part of the defendant made 
before the lapse of the prescribed period of the statute had ex- 
pired. He accordingly rendered judgment for the plaintiff, from 
which the defendant has appealed in error. The statute relied 
on to obviate the bar is in these words : " If any creditor, after 
making demand of his debt or claim, delay to bring suit for a 
definite time, at the special request of the executor or adminis- 
trator, the time of such delay shall not be counted in said periods 
of limitations. Code, § 2,280. 

Another section of the Code is as follows : ^^Any delay granted 
by the person entitled to sue, at the special request of the per- 
sonal representative, shall not be counted in the time," etc. Code, 
§ 2,785. These sections of the Code of 1858 were brought into 
it from the proviso to section 4 of the act of 1789, ch. 23, pre- 
scribing the period within which actions must be brought against 
the representatives of deceased persons. Under these provisions 
it has been held that the request for delay must be special and 
for a definite time, or until the happening of a certain event F. 
and M. Bank v. Leath., 11 Humph., 515. Birdsong v. Birdsong, 
2 Head, 603. Trott v. West, 9 Yerg., 433. Thus a request for 
delay until the personal representative shall collect the debts of 
the estate, or until he can collect the money, is sufficiently defin- 
ite. 1 Sneed, 470, or until the land bought by the testator should 
be paid for. Pucket v. James, 2 Humph. 565. It is manifest 
from these decisions that there has been a departure from the 
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strict letter of the statute in order to administer it in its spirit, 
and to meet the right and justice of the case as they may arise. 
The facts of this case are, that there were but two distributees of 
the fund, the plaintiff and his sister, Mrs. Partee, the latter a resi- 
dent of the State of Mississippi. In the summer of 1872 the 
defendant sought an interview with the plaintiff, upon the subject 
of a settlement, remarking to him that he wantod to settle the 
matter, but did not wish to do so until he could settle with both 
of the distributees at once, claiming that Mrs. Partee was owing 
his father's estate, and that he wanted to settle the whole matter 
at once. The clear import of defendant's language was that he 
would settle as soon as Mrs. Partee came up from Mississippi. 
No express request for delay was made, further than these words 
import. The plaintiff said to defendant during the interview, in 
substance, that the settlement of his interest would in no manner 
interfere with the defendant's settlement with Mrs. Partee. The 
latter did come into the neighborhood some time afterwards, but 
the defendant failed to have a settlement wdth her, and has failed 
and refused thus far to pay the plaintiff his share of the fund. 
The plaintiff being his own witness, states that the settlement 
with him was deferred at the request of defendant until a settle- 
ment could also be had with Mrs. Partee, and it was the under- 
standing of plaintiff that the settlement with him was deferred 
by defendant until Mrs. Partee should come up, and then the 
whole matter could be settled at once. He states further that de- 
fendant did not request delay from him as to said settlement to 
any specific or definite time, nor did he promise to pay the claim 
in any other or further manner than the statement that he want- 
ed to settle the whole matter at once. " He told me," says the 
plaintiff, "that he wanted to settle the whole matter at once, but 
did not request any delay, or ask me not to bring suit for my 
share." The defendant was also a witness, and his testimony is 
but slightly variant from that of the plaintiff. Are the facts suffi- 
cient to save the bar of the statute ? Certainly the judgment 
below accords with the right and justice of the case. The statute 
was never intended as a decoy duck or a snare, by which to en- 
trap the unwary and credulous creditor, and when such a case is 
presented, if clearly within the equity of the statute, no refined 
and technical construction should be allowed to defeat the right. 
In one of the cases cited it was settled that to speak of the 
claim and desire its payment is a sufficient demand in the sense 
of the statute. Puckett v. James, 2 Humph. 567. We need not 
go a step farther in holding upon equal reason that a negotiation 
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by the administrator with the creditor about the claim in which 
it is understood that the, administrator wishes to defer a settle- 
ment for a definite time, or until the happening of a certain pos- 
sible event, is a sufficient request for delay in the sense of the 
statute. The object of the statute was to relax the operation of 
the statute of limitations for the benefit of the creditor as well as 
of the estate, and in the interest of common honesty and justice. 
After the administrator has negotiated for delay and obtained it, 
with or without a special verbal request, and the effect of it has 
been to paralyze the vigilance of the creditor, and the adminis- 
trator seeks advantage of his own wrong, certainly the statute 
must be held to protect the creditor and save the bar. In such 
a case we hold that the spirit of the law is answered. 
Affirm the judgment. 



THE MEMPHIS & CHARLESTON RAILROAD CO., in 

error, v. HOLLOWAY & TATUM. 



1. Railroad— Liability of Connecting Lines— "When Place op Losa M 
Unknown — Onus of Proof — Upon Carrier — When. — If the delivery of goods 
to a connecting carrier can be shown, such company becomes liable to the 
owner or shipper for all damage and losses occasioned by negligence, subject at 
most only to the limitations stipulated for in its behalf by the first company, 
and the duty of tracing the loss, and fixing it upon the party first liable is put 
upon the carrier. 

Cases Cited.— E. T. & Va. R. R. Co. v. Rogers & Hartsill, 6 Heisk. 143; W. 
& A. R. R. V. McElnee, 6 Heisk. 208; Fustenheim v. M. & C. R. R. Co. 

2. Notice — Givkn in Reasonable Time — After Discovery of Loss— Suffi- 
cient. — Where the extent of damage or loss is of such a nature as to be difficult 
of ascertainment, if notice be given in reasonable time after the facts are 
known, is sufficient. — [Ed. 



JaclcsoH, may 19, 1877* 



M'FARLAND, J., DELIVERED THE OPINION OF THE COURT. 

This suit was commenced by HoUoway & Tatum against the 
M. & C. R. R. Co. before a Justice of the Peace ; upon appeal to 
the Circuit Court the cause was, by consent, submitted to the 
Judge, a jury being waived, judgment was rendered for the plain- 
tiffs, and the defendant has appealed. 
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The case is this : HoUoway & Tatum purchased of a firm in 
Cincinuati a bill of goods, which were properly packed in boxes 
or cases, directed to the plaintiffs at Scfknerville, Tenn., and de- 
livered to the Louisville, Cincinnati & Lexington R. R. Co., 
which company gave a receipt specifying that the goods were 
"to be transported and delivered in like good order to Louisville 
& Nashville R. R. Co. at Louisville, subject to certain conditions 
noted." One of the conditions is, that the liability of said com- 
pany shall terminate (except as to guaranty of rates of freight) 
upon the delivery of the goods to the next line of transportation. 

The boxes or packages passed in due time over the interme- 
diate lines and came to the possession of the Memphis & Charles- 
ton R. R. at Grand Junction, and from thence were carried by 
said road to Somerville and there delivered to the plaintiffs, who, 
at the time, made no objection, paying the freight in full ; but 
upon opening the boxes they discovered that part of the goods 
were missing ; they thereupon wrote to the firm of whom they 
purchased the goods to ascertain if the missing goods were cer- 
tainly packed in the boxes ; they were informed that the goods 
were certainly packed. The reply to their letter was delayed 
some four weeks, and they, thereupon, within six weeks from the 
receipt of the boxes, notified the M. & C. R. R. Co. of the loss, 
and made demand for payment, which, being refused, this action 
was brought. 

It was admitted " that the goods were lost some where be- 
tween Cincinnati and Somerville, but where is not known." 
Upon these facts are the plaintiffs entitled to recover ? 

It is argued that no action can be maintained against the de- 
fendant, because there is no privity of contract between plaintiffs 
and the defendant ; that the contract of shipment was alone with 
the first road and the suit alone can be against that company. 

We have held that where goods are shipped to a point beyond 
the terminus of the first road the first carrier is still responsible 
for the delivery of the goods at their destination, unless this lia- 
bility is limited by special contract. — E. T. & Va. R. R. Co. v. 
Rogers & HartsiU, 6 Heisk. 143 ; W. & A. R. R. v. McElnee, 6 
Heisk. 208. But it would not necessarily follow from this that 
the owner of the goods might not also maintain an action against 
a connecting carrier if he could show that the goods came to his 
possession and were lost by his neglect. The case of Fusten- 
heim v. M. & C. R. R. Co., decided by this Court at the April 
term^ 1872, is relied upon, but is not authority for the position 
contended or. In that case a passenger purchased a through 



221 THE TENNESSEE LEGAL REPOBTER. 

coupon ticket from New York to Memphis and received a check 
for his baggage to be delivered at Memphis ; his baggage was 
delivered at Memphis bul had been broken open and robbed, as 
was admitted, while on the first line of railroad. It was 
held there was no such privity between the party as to hold the 
last line of the road liable for a loss admitted to have occurred 
by the fault of the first line of the road. But there is no intima- 
tion that an action might not have been maintained against the 
last company for any default upon its part. We hold that upon 
the delivering of the goods to the M. & C. R. R. Co. it became 
liable, as a common carrier, subject at most only to the limita- 
tion stipulated for in its behalf by the first company, some of the 
stipulations contained in the receipt, are in behalf of the first 
road and connecting lines. 

The only difficulty we see in the way of recovery is as to 
whom the onus of proof is upon in regard to where the loss 
occurred. It is admitted that it is not knowa where the loss 
occurred — whether before or after the goods came to the posses- 
sion of the M. & C. R. R. Co. It is argued that as it is not 
known that the loss occurred by the default of the defendants, 
there can be no recovery. This would certainly be the general 
principle as to other transactions. 

It is admitted, however, that as the goods were lost in trans- 
portation, some one of the connecting lines is responsible for the 
loss. It is impossible for the plaintiffs to show where the loss of 
the goods occurred. The cases were all delivered, but one had 
been opened and part of the goods taken out. If the action had 
been brought against either of the other carriers the same difii- 
culty would exist. They could show that the cases were deliv- 
ered to the M. & C. R. R. Co. In view of the fact that railroad 
companies have these matters entirely in their control, that it is 
almost impossible for the owner to get the information which the 
companies may get in regard to the loss of goods, we think the 
shipper or owner shall not lose his goods because of his inability 
to show where the Joss occurred, and as the defendant admits 
the receipt of the cases without objection from the other compa- 
nies, we hold it liable. Upon grounds of public policy it is bet- 
ter to put upon the carrier the duty of tracing up the loss and 
fixing it upon the party first liable than to put the duty upon the 
owner. 

It is next objected that the receipt contains a stipulation that 
claims for loss or damages must be made at the time of the de- 
livery of the goods to the consignee, and the claim was not 
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made in thie case for Dear six weeks. Th 
of a nature not to be definitely known 
opened, and even then the plaintiffs did m 
had been actually packed, and could not < 
tent of the loss ; the notice was given in i 
the facts were known, and this we hold to 
Affirm the judgment. 



P. B. WILLS, ei at, v. W. A. WH 

JBCkvttH, JMmj- is, 18' 

AesiGHHGNT Pendbntb Lite — Court Not Bound 
botiiiil to notice an aaslgiiment pendente lite, nnd all 
under a decree In his favor, will enure to the beuef 
plainant'a want of interest in the subject matter, at 
is not sufficient ground upon which to base a petit 
of defendant. 

Case Citbd.— Story Eq, P. S, 166,— [Ed. 



I ^, 



DEADERICK, C. J., DELIVERED THE OPINII 

Defendants, Whitmore Brothurs, as parti 
at law in the name of Saunders, Clarke Oc 
the complainants, Wills & Bingham, as pa 

They obtained judgments, but the judg 
whereupon the Circuit Judge, by consent of 
causes to the Chancery Court, upon the gri 
in controversy were better suited to the p 
that Court. Complainants, Wills & Bingha 
alleging that Whitmore, as assignee of 5 
claimed that they were indebted to them, i 
Clark & Co., were indebted to the said B. I 
the said Whitmore Bros, were indebted to 
tain articles of "furniture and printing n 
For all of which they prayed that defei 
account, and for a decree for such sum as i 
be due to them. 

Respondents answered the bill, admiti 
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sued on in the Law Court had been transferred to them by 
Saunders, Clark & Co., and insisting that complainants were in- 
debted to Saunders, Clark & Co., upon a fair settlement of the 
accounts between them, and agreeing that the account prayed 
for by complainants should be taken. They also admitted that 
some old material passed into their hands belonging to complain- 
ants ; that they were of small value, and after allowing every 
credit they are entitled to, they will still be largely indebted to 
defendants, and praying for an account and decree. 

An account was accordingly ordered, and the Master reported 
$1,137 59 due to complainants. 

Of this sum $962 was allowed for the furniture and printing 
materials, etc., including interest from Dec. 1, 1861, to date of 
report; and the residue, $175 12 for the excess of complainants' 
account over that of Saunders, Clark & Co. 

Exceptions were filed by the defendants and overruled except 
as to the piece of furniture, etc. 

As to these items the Chancellor was of opinion that their 
value as shown by the evidence was $370, with interest thereon 
from Sept. 1, 1865, the date at which said property went into 
their possession. No decree was rendered for the excess of com- 
plainants' account over that of Saunders, Clark & Co. against 
them, but only for the $370 and interest $144 30, making in all 
$514 30. 

This result is sustained by the evidence. The charge is dis- 
tinctly made in the bill that defendants were liable to account 
for the value of the furniture, printing material, etc., and the 
answer virtually admits the liability, but contests the value as- 
sumed in the bill. 

The final decree was rendered March 4, 1872, and upon its 
rendition James I. Pearce presented in court an assignment of the 
claims of defendant and asked leave to file the same, which was 
granted ; and it was further ordered that the amount of the de- 
cree, when collected, should be paid to said Pearce, and this leave 
and order was appended to and made part of said final decree. 

A petition to rehear was presented, stating the assignment, 
and insisting that the decree was erroneous, because the assign- 
ment, bearing date July, 1871, shows that complainants had no 
interest in the subject matter of the suit, when the decree in their 
favor was pronounced. 

The rehearing was granted, and Pearce, upon his petition, had 
an order to change the style of the suit so as to stand in the 
name of complainants for the use of said Pearce. After a de- 
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murrer to Pearce's petition the cause was again heard and the 
former decree sustained and affirmed. 

In our view the Chancellor's decree of March 4 was correct. 
It was not necessary to take any notice of the assignment made 
to Pearce pendente lite. Story Eq. P. S. 156. 

Defendants' indebtedness to complainant was ascertained and 
decreed by the court by the decree of March 4. It was not ma- 
terial to their rights to whom it was assigned or to whom de- 
creed, so that they were protected against any future claim upon 
the same cause of action, as they were fully in this case. 

The Chancellor's decree will be affirmed with costs. 



FEATHERSTON & ADKIN vs. JAMES BOAZ, et als 



JaclcsoM» Jiame 9, 1877. 



1. LisN<— Passes by Assignment of Note — When. — Where a deed to land 
retains upon its face a lien for purchase money, an assiffnment of the vendee's 
notes will pass the lien, with all the rights of the assignor a^inst the land, 
and the assignee will have the same power to sell the land in its enforcement, 
and in the same way, as the vendor might have done, had he retained the notes. 

Cases Cited. — Graham y. McCampbell, Meigs K. 55-56 ; Green v. Demo^s, 10 
Hum. 374. 

2. Dower. — 'Vhe dower, in such land, entitles the widow to only one-third of 
the surplus, after the note has been liquidated, her interest being subordinate 
to its payment. ^^ ^ j Ut^, ^JT>y 

Case Cited.— Williams v. Wood, 1 Hum. 414. ,, „ , , 'j ^ ^ 

FREEMAN, J., DELIVERED THE OPINION OP THE COURT. 

This is a bill filed by assignees of two notes given for purchase 
money of lands, to enforce a vendor's lien retained in the face of 
the deed in these words : "A lien is retained on the land until 
the purchase money is paid to the said James R. Beatty," who 
was the original vendor. 

Only two questions are presented for decision in the case : 

First. Does this lien pass by assignment of the notes to the 
assignee, with all the rights of the assignor against the land ? 

To this question we answer it does, for the following reasons : 
It is a principle hardly fairly admitting of an exception that the 
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transfer of a debt carries with it all the securities taken for the 
payment of said debt that are the result of a contract for such 
security. See Graham vs. McCampbell, Meigs R., 55-56, top p. 
€. Ed. and cases cited. In this and the cases cited, as well as in 
all cases of retention of the legal title as security for the pur- 
chase money, it has been uniformly held, the lien passes to the 
assignee of the note given for the purchase money by the vendee. 
What can be the difference in principle between a security thus 
retained and one of a slightly different character, only but prac- 
tically amounting to the same thing in substance, to wit, a lien 
expressly retained on the face of the deed ? We confess we are 
unable to see any. Each in the hands of the vendor is a security 
retained by contract for payment of the price of the land. Each 
is a valuable adjunct to the debt, an element of its value, in fact 
giving the note a market value above and in addition to one in 
which the solvency of the maker alone is to be relied on. In this 
commercial age, when the policy of the law, based on the de- 
mands of a trading, enterprising people, is most favorable to the 
free circulation of such paper, it would be to go in the face of that 
policy to hold that such paper did not carry thiselement of value 
with it. Practically it would be to deprive the owner of the right 
to realize this element of value in his note if he could not trans- 
fer it, and if this right be conceded, then no reason can be given 
why it should not pass under the general principle stated, or why 
it should be made an exception. We have said in several cases 
that while we adhered to the principle of the case of Green vs. 
Demoss, 10 Hum. 374, that the implied lien of a vendor did not 
pass by transfer of the note to the assignee by virtue of the 
simple assignment or endorsement, yet the vendor might by con- 
tract expressly transferring such lien, pass it as well as any 
other right or element adding value to the paper. That no rule 
of law or public policy forbade such an assignment. If such a 
lien as this, the implied one may be transferred, surely one sus- 
tained by express contract may be, and should pass as any other 
security, such as a mortgage, by transfer of the debt to which it 
is an incident and for the security of which it is retained in the 
one case and given in the other. We are well satisfied with the 
correctness of this view, and that the Chancellor correctly gave 
the benefit of the lien to the assignees in this case. We may 
add here that this lien gives the precise same rights to sell the 
land in its enforcement, and in the same way to the assignee as 
the vendor might have done, had he retained the note. 

The other question presented is, as to the right of the widow of 
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the vendee to dower as against the assignee who is seeking by 
bill to enforce this lien. We have so often decided (following 
our own cases on the subject) that as against the vendor, her 
dower right was subordinate to the payment of the purchase 
money, that we do not deem it proper again to discuss the ques- 
tion. This being so, her rights are certainly no higher against 
the assignee who holds the same contract and stands in the same 
rights as we have laid down above. 

As to the question suggested that she is to have the entire 
value of her dower in the surplus and not be endowed of one- 
third of it, we have settled in a case unreportod, indeed in 
several of them, that the latter is the rule, and see no cause to 
fiirther review the question. The rule laid down in Williams vs. 
Woods, 1st Hum. 414, that she was entitled to one-third of the 
surplus after paying the purchase money for life as dower, has 
been uniformly followed, and we feel no disposition to disturb it. 
The result is that the decree of the Chancellor in both the original 
and cross bill is affirmed. 

The Clerk of this Court will sell the land unless purchase 
money is paid in 90 days from this date. Costs of the original 
'bill will be paid out of the fund, costs of the cross-bill by the 
complainant in the same. 



UNION BANK v. J. J. RAWLINGS. 



JTacksont April Term, 1977« 



1. Bill of Exchanob— Demand and Notice— Drawer Not Bound by Prom- 
ise TO Pay After Dishonor— When.— Where the drawer of a bill of exchange 
is (Uncharged by neglect of the endorsee, to give notice of non-payment, no 
promise to pay will be binding upon him, unless it be shown by satisfactory 
proof that the subsequent promise was made, with a full knowledge of his dis- 
charge. It is wholly immaterial whether his ignorance of release resulted, 
from an ignorance of the law or facts, that removed his liability. 

Cases Cited.— Spurlock v. Union Bank, 4 Hum. 336; GoUaday, Cheatham & 
Co. V. The Bank of the Union, 2 Head. 68; Ford v. Dallam, 3 Cold. 67; Story 
on Prom. Notes, §§ 275, 362; Low v. Howard, 10 Cush. 159; Warder v. Tucker, 
7 Mass. 449; Freeman v. Boynton, 7 Mass. 483; Fleming v. McClure, 1 Brev. 
So. Rep. 428; Miller v. Hackley Auction, N. Y. S. C. Rep. 68. 

2. Notice — Of Demand and Protest — Drawer of Bill of Exchange is 
Entitled to— When. — The drawer of a bill of exchange is entitled to notice of 
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demand an 1 protest, if at the time the bill was drawn, he had reasonable 
ffroundd to expect its acceptance. Upon the following state of facts, the Court 
held, he had reasonable grounds : Between the drawer and acceptor there had 
been a long series of transactions; the acceptors had received from the drawer, 
at different times, large consignments of cotton ; the drawer had, from time to 
time, drawn upon said cotton; the acceptors had long been in the habit of 
accepting the (Irawer's draft; the acceptors had in their possession cotton be- 
longing to the drawer while the bill of exchange was maturing in their hands, 
and they had instructions to sell the same to meet the bill. 

Casks Cited. — 1 Pars, on Bills and Notes 636, 640; Oliver v. Bank of Tenn., 
11 Hum. 74; 2 Brock 20; 9 Gill. 350; 12 Rob. La. 231 ; 3 La. Ann. 385; 8 Pick. 
79; 10 Pet. 572; Edwards on Bills 601, 602, 603; Chitty on Bills 357/i, 359; 
Smith's Mercantile Law 262; Bagnell v. Andrews, 7 Blng. 109; Story on Bills, 
^ 311 ; Mobly v. Clark, 28 Barb. 390. 

3. Accommodation Acckptanck — What Constitutes, Not a Matter of Fact 
FOR A Jury. — What constitutes an accommodation acceptance is not properly a 
matter of fact for a Jury, but a conclusion of law upon a certain state of facts 
to be found by the Jury.* An acceptance' under the circumstances of such facts, 
as stated in the 2nd head above, is held, not to be an accommodation accept- 
ance. 

Freeman, J., dissents upon the question of the drawer's liability growing 
out of promise to pay after dishonor of bill. — [£d. 



8NEED, J., DELIVERED THE OPINION OF THE COURT. 

The action is upon a bill of exchange for $10,958.50 drawn 
by the defendant, Rawlings, at Memphis, Tenn., on M. D. Cooper 
& Co., commission merchants in New Orleans, and accepted by 
them. The bill was drawn on the 11th of November, 1861, atT 
six months, and is payable to the order of the drawer, and was 
by him endorsed to the plaintiff. The verdict and judgment 
below were for the defendant, and appeal in error by the plain- 
tiff 

The bill sued on was the last of a series of like transactions 
between the defendant and M. D. Cooper & Co., who were his 
merchants and factors at New Orleans, all other bills having 
been paid or renewed at maturity. When the first bill was 
drawn, early in 1861, the defendant had in the hands of his said 
factors 654 bales of cotton — ^the first bill being for $10,000. The 
said M. D. Cooper & Co. w^ere instructed by the defendant to sell 
the cotton and meet the bills. They did sell about 435 bales. 
When the bill sued on was drawn the said acceptors had in their 
hands some 235 bales of the defendant's cotton, which they were 
instructed to sell and meet the bill. These instructions were 
never withdrawn, but there was no sale for the reason, as alleged 
by said acceptors, that there was no market. In the summer of 
1862, about the middle of the month of July, as the defendant 
remembers, he was informed at Memphis by Frierson, a member 
of the firm of M. D. Cooper & Co., that the 235 bales of cotton 
so shipped to the acceptors at New Orleans had been burned by 
the Confederates on the approach of the Federal forces to New 
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Orleans. The exact date of the destruction of the cotton does 
not appear, but it does not appear that the Federal forces cap- 
tured the city of New Orleans between the 24th of April and the 
1st of May, 1862. In the same conversation the said Frierson 
told the defendant not to be uneasy about the cotton, as the 
house of M. D. Cooper & Co. would hold the warehouseman who 
held in storage at the time of its destruction liable for its value. 
These facts are shown in the testimony of the defendant himself, 
and it appears in the testimony of F. H. Smith, the plaintiff's 
witness, that the defendant made to him substantially the same 
statements in their negotiations about the payment of the bill, in 
reference, especially, to the time when Frierson advised him of 
the destruction of the cotton. These are facts and testimony in 
the case, however tending to show that Frierson, having been in 
Memphis as early as the 6th of June, 1862, may have imparted 
said information at an earlier day, but the only affirmative testi- 
mony that assumes to identify approximately the date is that of 
the defendant himself As will be seen, the bill matured on the 
14th of May, 1862. New Orleans, the residence of the acceptors, 
being then in the possession of the U. S. forces, and Memphis 
' the residence of the defendant, remaining in the possession of 
the Confederates until June 5th, 1862, when it was captured by 
the Federals. In May, 1862, the assets of the plaintiff, includ- 
ing the first of exchange of the bill in suit, were, by orders of the 
Confederate authorities, carried South. But the cashier of the 
bank, with the second of the bill and a descriptive list of this 
and other like choses in actions belonging to the bank, re- 
mained in Memphis, and was certainly there between the 6th of 
June, 1862, and the 31st of March, 1863, when commercial 
intercourse by mail and by express, via Cairo and New York, 
was open safe and lawful between Memphis and New Orleans. 
There was no presentment or demand for payment made until 
May, 1865, when the said cashier took the second of exchange, 
with others, to New Orleans, where demand and the bill pro- 
tested for non-payment, and notice thereof sent to defendant. 
In July of the same year the assets of the bank having been 
brought back to Tennessee, the first of exchange was in like 
manner sent to New Orleans protested and notice given. It is 
not very seriously insisted that these protests, etc., were valid 
and sufficient to fix the liability of the defendant. No legal 
excuse is shown for the laches of the plaintiff between the 6th of 
June, 1862, and the 31st of March, 1863, when, according to 
the proclamation of the President of the United States, inter- 
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course was lawful between the two cities, and when, as the proof 
shows, it was both practicable and safe. 

The defence relied upon by the defendant is, that by the lav 
merchant he is discharged from all liability on this bill by the 
laches of the plaintiff. Upon the foregoing facts he certainly 
would be, but the plaintiff contends that he has made himself 
liable by a subsequent promise to pay the bill, ^^ having full 
knowledge," as averred in the declaration of the want of due 
presentment, protest and notice, ^^ and that he was discharged 
by reason of such laches from liability to pay said bill." The 
plaintiff contends further that this is purely an accommodation 
bill, and that no demand, protest and notice was in such case 
necessary to fix and determine the liability of the defendant. 
We will consider these propositions in the order in which they 
are stated. 

In regard to defendant's promise, after the protest of May and 
July, 1865, it is shown by the testimony of the plaintiff, and by 
that of the defendant also^ that the defendant did several times 
promise to pay the bill, and had actually made arrangements 
with his Memphis banker for the purchase of the notes of the 
plaintiff for that purpose. On the occasion of one of these said 
promises to pay the bill, he, the defendant, was asked by the 
counsel for the plaintiff if he had consulted his counsel as to his 
liability on the bill. He answered that he had not Afterwards, 
in the winter of 1867, the defendant being very ill, sent for his 
counsel to advise with him about his business affairs, and in the 
course of this interview he was advised by his counsel that he 
was not bound upon the biil, and that in law he was discharged 
by the laches of the plaintiff. After this he refused to pay the 
bill, and continually denied his liability. He states that when 
he made the promise he thought he was bound in law to pay, and 
when he ascertained that he was not, he reftised to pay. This 
fact is fully shown in the testimony of both the plaintiff and the 
defendant The court charged the jury in substance, that if the 
plaintiff's promise to pay was made in ignorance of the legal 
effect of the laches of the plaintiff, by which he was in law dis- 
charged from all liability in the bill, the promise would not be 
binding upon him. And such is the settled doctrine of this court 
The plaintiff has cited the decisions of several courts, both En- 
glish and American, holding otherwise ; and it seems that the 
current of authority outside of Tennessee, maintains the opposite 
view. In the case of Spurlock vs. the Union Bank, 4 Humph. 
336, decided in 1843, this court held that to render an endorser 
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liable who is discharged by the neglect of the holder to give no- 
tice, there must be satisfactory proof to show that the subsequent 
promise to pay was made with a full knowledge of the discharge. 
It must not be left to surmise. It is wholly immaterial whether 
his ignorance of his discharge was the result of his ignorance of 
the law Of the facts which discharged him. In that case the 
court say, Turley, J., delivering the opinion : " We cannot say 
from the proof that the promise and admission were made upon 
full and ample knowledge of his discharge from his liability as 
endorser. The mass of mankind know but little of commercial 
usage upon commerci^y^ paper, and upon questions of liability 

have to depend upon legal advice." 

If an endorser believe facts to exist which charge him, which do 
not exist, or if he believe facts which do exist charge him, which 
do not charge him, and in a misapprehension as to the operation 
of the law upon his case, thus supposed, he promised to pay, he 
will not be held to his promise." Id. 337. 

The same doctrine was announced in GoUaday, Cheatham & 
Co. vs. The Bank of the Union, 2 Head, 58, in these words : " If 
the drawer of a bill, with the knowledge that he is discharged 
from its payment for want of notice, acknowledge the debt and 
promise to pay it, he thereby waives demand and notice, and is 
liable for the same ;" and it is again followed in Ford vs. Dallam,. 
3 Cold. 67. Mr. Story questions the soundness of the opposite 
doctrine in his work on promissory notes, while admitting that it 
is the general doctrine of the English and American Courts. — 
Story on Prom. Notes, §§ 275, 362. Though it does seem that 
the general current of authority in other states is the other 
way, yet we find many respectable authorities maintaining the 
doctrine of our own Court. Thus, in the case of Low v. Howard^ 
10 Cush. 159, where the Judge at JN^isi Prius charged the jury 
that though it was generally true that a promise by an endorser 
to pay the note when there had been no demand and no notice 
of discharge, would be held to be a waiver thereof if these facts 
were known to him, yet the rule would not apply to a case where 
other material circumstances existed, the knowledge of which 
was essential to a fiiU understanding of his rights and obliga- 
tions. Shaw, C. J., said : " We think the directions were right. 

The legal foundation of the doctrine of waiver is, that a party 
knowing his rights voluntarily consents to forego them. Knowl- 
edge of all the material facts on which those rights depend is 
essential to a valid waiver. In Warder v. Tucker, 7 Mass. 449, 
it was said that although the defendant, when he first received 
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notice from the plaintiffs of the protest of the bill, considered 
himself as liable by law to pay the plaintiff the amount of it, yet 
his ignorance of the law shall not bind him to fulfill an engage- 
ment made through mistake of law." In Freeman v. Boynton, 7 
Mass. 483, Parker, J., said : " Nor will any supposed acknowl- 
edgement of the indorser that he was liable to pay the note avail 
the plaintiffs in the present case. The facts reported do not show 
any direct promise to pay, and even if they did, it is well settled 
that a promise to pay, under such circumstances as show an 
ignorance that the party was legally discharged, is without con- 
sideration, and void — citing Fleming v. McClure, 1 Brev. So. 
Rep. 428. In Miller v. Hackley Auctil^n, N. Y. S. C. Rep. 68, 
it was said, by Thompson, J., '^ that a promise may amount to a 
waiver in a case like the present, enough must appear to render 
it justly presumable that the defendant at the time knew the fact 
of the want of notice and also knew his legal rights." 

We are aware that in many of the commercial States this doc- 
trine has been repudiated, but we are inclined to think it is 
founded in good reason, and is certainly most consonant with 
the most obvious rule of right, that a party shall not be held to 
have waived a right if he did not know that it was right It 
has, at all events, been the law of this State for nearly forty 
years, and has been followed in all our cases reported and unre- 
ported in which this question was involved, and we are not dis- 
posed to unsettle our decisions at this late day by departing from 
it. 

It is insisted that the acceptance in this case was purely an 
accommodation acceptance, and that the defendant was not en- 
titled to notice of demand and non-payment as he could not be 
injured by the want of it. This issue is tendered by the second 
count of the declaration which excuses the want of protest and 
notice, on the ground that it was purely an accommodation ac- 
ceptance, and that from the time of the drawing of the bill and 
henceforward, and until maturity, the said acceptors had not in 
their hands any funds or effects of defendant, nor had they re- 
ceived from defendant any consideration for the payment of said 
bill, nor has the defendant sustained any injury or damage by 
reason of his not having notice of the non-payment of said bill. 
Upon this issue, as we have seen, the proof establishes that be- 
tween the defendant and the acceptors in this case there had 
been a long series of transactions ; that they were the factors of 
the defendant ; had received from him, at different times, large 
consignments of cotton ; that the defendant had, from time to 
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time drawn upon said cotton ; that they had long been in the. 
habit of accepting his drafts ; that at the time the bill in contro- 
versy was drawn, and for at least five months of the time while 
it was running to maturity, they had in their hands not less than 
230 bales of cotton, and that they had standing instructions to 
sell the cotton to meet this bill. The court charged the jury 
that if the defendant had reasonable grounds to believe from 
past transactions between himself and the acceptors, or from 
other circumstances that they would pay the bill at maturity, 
then, although it might have been an accommodation acceptance, 
the drawer would be entitled to demand protest and notice. The 
court further charged that whether the acceptance was an ac- 
commodation acceptance or not, the drawer was entitled to de- 
mand protest and notice, if you find that at the date the bill was 
drawn the drawer had cotton in the hands of the acceptors to 
meet it, whether the cotton was insufficient or not, or whether it 
was subsequently destroyed or not. It is insisted that by this 
and other portions of the charge the court withdrew from the 
consideration of the jury the question whether this was or was 
not an accommodation acceptance. The court has sufficiently 
and very plainly defined what is an accommodation acceptance, 
and what facti^ are necessary to be found to exist in order to 
make it an accommodation acceptance, and has properly drawn 
the distinction between a technical accommodation acceptance, 
in which no protest and notice were necessary, and a quasi ac- 
commodation acceptance in which it is a well settled doctrine of 
the law merchant that certain elements may enter into it which 
in all such cases entitles the party to demand protest and notice. 
What constitutes an accommodation acceptance is not properly 
a matter of fact for a jury, but a conclusion of law upon a certain 
state of facts to be found by the jury. It seems to us that the 
question has been properly submitted to the jury in this case. 
The best key to the solution of the question whether the drawee 
of a bill of exchange has a right to demand protest and notice 
is, at the time the bill was drawn did he have a right to draw ? 
We are of opinion that the acceptance in this case was not an 
accommodation acceptance in the sense insisted on by the 
learned counsel of the plaintiff*, and that the defendant was en- 
titled by law to the common prerequisites of due demand, protest 
and notice to fix his liability upon this bill. It is an elementary 
principle which seems to be recognized in all the books that if 
the drawer had reasonable ground to expect that the bill would 
be honored, then he had a right to draw, and if he had a right to 
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draw, he had a right to expect due notice of protest and dishonor. 
The reasonableness of his expectation is ordinarily a question of 
law, but when the proof is contradictory and the facts equivocal, 
it is a mixed question of law and fact. 

A prominent instance given in the books where the drawer 
may have good reason to expect that the bill will be honored, is 
where he has consigned goods to the drawer, although the con- 
signment may, by accident or otherwise, not have come into the 
possession of the drawee, or may, by depreciation in value or 
other loss, have become insufficient to cover the amount of the 
bill._l Pars. Bills and Notes 535, 540 ; Oliver v. Bank of 
Tenn., 11 Hump. 74 ; 2 Brock. 20 ; 9 Gill. 350 ; 3 La. Ann. 
385 ; 8 Pick. 79 ; 10 Pet. 572. Mr. Edwards, after discussing 
at length the question, and especially as to the exceptions to the 
general rule that notice of the dishonor of a bill must be given 
to the drawer, proceeds to discuss the exception where the 
drawer has no funds or eflfects in the hands of the drawee, and 
says that to this exception there are some important modifica- 
tions : " If the drawer has made, or is making, an assignment 
to the drawee and draws before the consignment comes to hand, 
or if the goods are in transitu, but the bill of lading is omitted 
to be sent to the consignee, or the goods are lost, or if the 
drawer has any funds or property in the hands of the drawee, or 
there is a fluctuating balance between them in the course of their 
transactions, or if there is a running account betw^een the drawer 
and the drawee, and the latter has been in the habit of accepting 
the bills of the drawee without regard to the state of accounts 
between them, or if the drawer has a reasonable expectation that 
the bill will be paid, he is entitled to notice of dishonor. In all 
such cases the drawer is considered as justified in drawing. 
* * And where the drawing is a fair commercial transac- 
tion in which the drawer has a reasonable expectation that his 
bill will be honored, he is entitled to the same notice as a drawer 
with funds, or authority to draw without funds." — Edwards on 
Bills 601-602. And again, says the same author, "if the drawee 
acts upon a fair presumption he is entitled to notice, notwith- 
standing it turns out that he had in fact no funds on which to 
draw ; as where he draws upon consignments of goods made 
from time to time and the want of funds to meet the last bill 
proceeds from a fall in the price of them. If he have eflFeots in 
the hands of the drawee at any time before the bill matures, he 
is entitled to notice, though they be not sufficient to meet the 
bill."— i5. 603. Mr. Chitty states the doctrine thus : "If at 
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any time between the drawing and presentment and dishonor of 
a bill, the drawee had some effects of the drawer in his hands, 
though insufficient to pay the amount, he will, nevertheless, be 
entitled to notice of the dishonor. For this case, says the author^ 
differs from that where there are no effects whatever of the 
drawer in the hands of the drawee at the time, because the 
drawer must know that he is drawing upon accommodation, and 
without any reasonable expectation that the bill will be honored. 
But if he have effects at the time it would be dangerous and in- 
convenient, merely on account of the shifting of a balance, to 
hold notice not to be necessary. It would be introducing a 
number of collateral issues upon every case of a bill of exchange 
to examine how accounts stood between the drawer and drawee 
from the time the bill was drawn to the time of dishor. Actual 
Talue in the hands of the drawee at the time of drawing is not 
necessary to entitle the drawee to notice. If he had consigned 
goods to pay the bill, though they may not have come to hand 
at the time of presentation for acceptance. — Chitty on Bills 357a, 
359. 

The drawee is entitled to notice of dishonor, says Smith's 
Mercantile Law, if he had effects on their way to the drawee, or 
if, on taking up the bill, he could sue the acceptor or any other 
party, or had effects in the hands of the drawee at the time the 
bill was drawn, or when it was presented for acceptance, or 
aft:erwards, but before it became due, though the effects were less 
than the amount of the bill, and the drawee was indebted to the 
acceptor in a larger amount than their value ; in a word, if he 
have any reasonable ground to expect that the bill will be paid, 
he is entitled to notice. — Smith's Mer. Law 252 ; Bagnel v. An- 
drews, 7 B ng. 109. This seems to be the universal doctrine of 
the law merchant on this subject. 

It is argued that the defendant was not in any way injured by 
want of notice in this case, and hence no notice was necessary. 
How do we know that ? What right have we to speculate upon 
an abstract question like that, when we have the law thus plainly 
written ? It is the introduction of just such collateral issues as 
Mr. Chitty deprecates in the above cited passage which would 
destroy the unity and symmetry of our system of commercial 
jurisprudence, and encumberr the law merchant with such em- 
barrassment as would greatly depreciate its value to the com- 
merce of the world. The opposite doctrine from that which gov- 
erns this case is very well established and well understood. 

It is thus stated by Mr. Story : '' If the drawee has no right 
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to draw the bill, or no reasonable ground to expect the bill to be 
accepted, he is not deemed entitled to notice of the dishonor 
thereof, for it was his own iault to draw the same, and, correctly 
speaking, he cannot be said to have suflFered any loss by the 
want of notice." — Story on Bills, § 311 ; Oliver v. The Bank of 
Tenn., 11 Hump. 74 ; Mobly v. Clark, 28 Barb. 380. But that 
is not this case, and we can scarcely conceive of two doctrines 
that stand in clearer antithesis than that last stated, and that 
we have discussed, as in our judgment, plainly applicable to the 
facts of this case. 
Affirm the judgment. 



DISSENTING OPINION OF FREEMAN, J. 

I dissent from the opinion of a majority of the Court on the 
question that a party who promises to pay after knowledge of 
the facts which discharge him, such as failure to make demand 
and give notice of dishonor, or protest a foreign bill, must also 
be shown ^to have known, as a matter of law, that these facts 
discharge him, or the promise will not bind. 

I cannot assent to this, because it is opposed to an axiom in 
our law, that ignorance of law does not excuse any man, and in 
all departments of law it has always been a presumption that 
every man knows the law or may do so. In the next place it is 
utterly impracticable to administer the law on the opposite prin- 
ciple. How is it possible to prove a party knew the law of his 
case ? Who can show, as a matter of testimony, that a man 
knows the rule of commercial law — ^that be is discharged by 
failure to take certain steps to fix his. liability ? If the party 
comes in, under our present rule, and swears, as a witness, he 
did not know he was discharged, it is utterly impossible to con- 
tradict him. Practically the rule renders it impossible to bind a 
party by a new promise He will, in almost any case, swear he 
was ignorant of the law, and no counter proof can be made ; a 
rule of law based on proof of facts that can never be met or re- 
butted, and which can always be made by the defendant, is, to 
my mind, an incongruity, such as ought not to exist in any sys- 
tem of jurisprudence, and can never be made sound by any num- 
ber of decisions to that effect. I may add, that the weight of 
authority is as overwhelming against the proposition as the rea- 
soning is conclusive against it. 

In addition, I do not think our own cases relied on, when 
fairly construed in connection with these facts, necessarily hold 
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this doctrine^ nor, as I think, any of the cases cited would, on 
these facts, sustain such a view as they are cited to sustain. 

I therefore dissent from the opinion on this point, while I 
agree with it on the other questions, and therefore with the con- 
clusions arrived at on result of the case. 



JOHN C. REEVES, Exeaator of GEORGE W. REEVES, v. 
J. L. PULLIAM, Executor of W. G. DAY. 



Jackson, April Term, 1877; 



1. SuKETY — ^Liability of on Note— Though Administrator op His Db- 
CXA8ED Principal is Protected by the Statute of Limitations. — Although 
the administrator of a principal in a note may defeat a recovery npon the note 
by the plea of the statute of limitations, yet the exoneration of such adminis- 
trator cloes not relieve the sureties of his intestate from liability. 

2. Same— Remkdy of Surety. — When the surety on such a note is compelled 
to pay the debt, he then has cause of action against the administrator of either 
the principal for the amount so paid, or the administrator of a co-surety for pro 
rata contribution. 

*S, Same — Bioht of Action Accrues — When. — Statute of LiMriATioNS. — 
While the suretv is entitled to his motion, upon rendition of the Judgment, yet 
his cause of action is the payment of the Judgment, and the statute begins to 
run from that time, and not from the renditiun of the judgment. 

Cases CiTED.—Code, Sections 3625;, 3625a, 3626, 2279, 2281, 2784, 2786; 10 
Yerg. 521; 5 Hum. 629; 9 Yerg. 57; 3 Ycrg. 319; 7 Yerg. 165; Banlc v. Camp- 
bell, 7 Yerg. 353; 8 Hum. 197; 11 Hum. 77; 3 Pars, on Con. 91; 1 Pars, on 
Con. 36-36.— [Ed. 



DEADERICK, C. J., DELIVERED THE OPINION OF THE COURT. 

At the July Term, 1874, of the Circuit Court of Fayette 
county, Cacke and Dortch, Executors of Josiah Higgerson, re- 
covered a judgment against Em J. Reeves, principal, and I. G. 
Reeves and plaintijff, as sureties. 

Defendant, PuUiam's testator, W. G. Day, was a co-surety on 
the note upon which the judgment was obtained, but was not 
sued in the action. 

PuUiam was qualified as executor of Day's estate in January, 
1865, and made his settlement in 1871. 

At the July Term, 1871, of said Circuit Court, and after said 
judgment had been rendered against him, plaintiff entered a mo- 
tion for judgment over against his principal and co-sureties. 



^ 
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On the 31st of March, 1874, the plaintiff paid §710.46, the 
amount of the judgment and interest thereon, and the sum of 
§12.80, the costs of suit; and on the 10th July, 1874, he dis- 
missed his motion entered at July Term, 1871, and on the said 
10th July, 1874, entered this motion against defendant, the ex- 
ecutor of his co-surety. Day. 

The defendant relies upon the statutes of limitations of two 
years and six mouths, all the parties being residents of said Fay- 
ette county, and of seven years as a bar to the recovery. 

By sees. 3,625 J, 3,625 a of the Code, a right to a judgment, 
by motion, is given to a co-surety against whom judgment has 
been rendered, or who has paid said judgment or more than his 
ratable share thereof against all the parties to the instrument for 
their proportion, whether they were included in said original 
judgment or rot. By the next section, 3,62(1, this remedy lies 
both for and against the representatives of deceased of parties. 

It will be observed that the right to make the motion accrues 
upon the rendition of the judgment against the surety or upon 
payment by him of the original judgment, or more than his rata- 
ble share of said original judgment. 

The right of recovery in this case depends in part upon the 
question whether the failure to prosecute the motion upon the 
ground of the rendition of the judgment gives the defendant the 
right to rely upon the statute of limitations from the time said 
judgment was rendered against a motion entered and prosecuted 
against defendant upon the ground that plaintiff had paid the 
judgment, or w hether the statutes would begin to run against the 
latter motion only from the time of the payment of the judg- 
ment. 

The statutes clearly give the co-surety the right to the motion, 
upon the payment of the judgment, as a distinct and substantive 
cause of action. And the statutes of limitation would only run 
against such cause of action from the time it accrued, and that 
time would be when the judgment was paid. 

This is the construction placed upon Sec. 3,625 of the Code 
by Judge Caruthers, in his History of Lawsuits, and it is a sound 
one. See, also, 10 Yerg. 521, where it is expressly adjudicated 
in conformity to this construction. 

In this view, neither sections 2,279, 2,281, 2,784, nor 2,786 
being acts of limitations of two and seven years, bars the action 
in this cause, as these statutes run only when there is a cause of 
action.— 5 Hum. 629 ; 9 Yerg. 57 ; 3 Yerg. 319 ; 7 Yerg. 165. 

But it is insisted that the statute of limitations having barred 
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the original debt against defendant, the Adm'r of the co-surety of 
plaintiff, it cannot be revived against him by the recovery of a 
judgment against plaintiff, co-surety of his intestate, and having 
a complete defence to the original cause of action under the 
statute of limitation, he cannot be made liable to pay the co- 
surety any part of the debt due to the original creditor which his 
co-surety has been compelled to pay. 

In the case of Marshall v. Hudson, 9 Yerg. 57, this defence 
made and it was held that the surety was liable, although the ad- 
midistratrix of the principal had succeeded in defeating the 
recovery of the creditor against her by the plea of the statute of 
limitation. The Court held that although she had succeeded in 
her plea of the statute of limitations against the creditor of her 
intestate, yet, as soon as Marshall had been compelled, as intes- 
tate's surety, to pay the debt, he became her creditor, and was 
entitled to judgment against her. 

It is by the payment oT the debt of the principal that the surety 
becomes creditor of his principal, or his representative, by the 
express provisions of the statutes, and then his cause of action 
accrues.— Code, § 3,625, 3,625 a; 10 Yerg. 521. 

And in 10 Yerg. 521, it is held that the same rule applies as 
betw^een co-sureties, that when one of the co-sureties has paid the 
debt he may, within two years from that time, make his motion, 
or bring his action against the personal representative of the de- 
ceased co-securety for contribution ; that the act of limitation be- 
gins to run against him from the time he paid the judgment, and 
not from the time the judgment was rendered against him. 

So it has been held by successive adjudications of .this Court. 

1. That although the administrator of a principal in a note 
may defeat the recovery upon the note by the plea of the statute 
of limitations, yet the exoneration of such administrator does not 
relieve the sureties of his intestate from liability. — Bank v. Camp- 
bell, 7 Yerg. 353. 

2. That although the administrator of a deceased principal 
debtor by note may, by the plea of the statute of limitations, de- 
feat the creditor's recovery against him, yet when the surety on 
such note is compelled to pay the debt, such surety then has a 
cause of action against such administrator for the amount so 
paid. That this cause of action commences in point of time and 
is founded upon the payment of the debt by him. — Marshall v. 
Hudson, Adm'r, 9 Yerg. 57. 

3. That where one of two co-sureties pays a judgment recov- 
ered against him, he may have his motion against his co-surety's 
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executors for contribution within two years from the time he paid 
the judgment, although more than two years had elapsed from 
the time of the rendition of the judgment against him, and as it 
appears more than two years from the qualification of the execu- 
tor of the deceased co-surety had elapsed. 

The cause of action is the payment of the judgment, and the 
statute of limitations only begins to run from that time. — Maxey 
V. Carter, 10 Yerg. 621. 

In the case of Goss v. Gibson et al.^ complainant filed his bill 
against his co-sureties for contribution. Complainant and de- 
fendant were all co-sureties of one Marshall. In December, 1842, 
all the defendants were declared bankrupts and discharged from 
all their debts and liabilities. 

In September, 1843, judgments were rendered against the 
complainant upon claims upon which he and defendants were co- 
sureties for Marshall^ and complainant was compelled to pay 
them, and then filed his bill for contribution as above stated. 
Defendants insisted that they were discharged from all liability 
on said claims by their certificate in bankruptcy. And so they 
were. But this Court held that at the the time of their discharge 
in bankruptcy the complainant bad no debt or demand against 
them, and the certificate of discharge in bankruptcy was no pro- 
tection against complainant's right to recover, 8 Hum. 197, that 
although they were discharged from the debt to the original 
creditor, when complainant paid that debt as co-surety his right 
of action accrued against them. 

In Kerr v. Clark, Clark offered Smith as witness, he and Smith 
being co-sureties on the note sued on. Smith was not sued and 
was discharged in bankruptcy from all liability for bis debts. He 
was allowed to testify, over plaintiff''s objection, in the Circuit 
Court, and verdict and judgment were for defendant, and plain- 
tiff* appealed to this Court. This Court said : " It is true Smith 
had been discharged in bankruptcy, and as between himself and 
the holder of the note he was under no responsibility, but should 
Clark be compelled to pay the debt as surety he will then have 
a right of action against Smith for contribution. Clark's right of 
action would accrue after the discharge in bankruptcy of Smith, 
and of course would be unaffected by that discharge. — 11 Hum. 
77. 

In these cases the defendants were discharged from the original 
debts. But the payment of their co-surety gave a cause of action 
notwithstanding. 

Certainly the right to plead the statute of limitations, which 
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we can see would be a good defence to the original obligation, can 
constitute no higher or better defence against the action of the 
co-surety than the actual discharge from such original debt. 

The surety's right, who has paid the debt of his co-surety, to 
recover therefore does not depend upon the payment of a debt 
which they were jointly bound to pay at the time the payment 
was made. But upon the fact of their being co-sureties in the 
obligation which one has been obliged to pay. And when he has 
paid it, and not before, he has a cause of action. Before judg- 
ment or payment one co-surety has no right of action against the 
other ; afterwards he has, by the express terms of the statutes and 
the repeated adjudications of this Court. Up to such event they 
both stand as to each other upon a plan of perfect equality. 
Their creditor may sue either or both, at his option. They can- 
not dictate to him, and if he sues one and obtains satisfaction out 
of him, only then such surety has his remedy against his co- 
sureties. 

In 3 Pars, on Con. 91, it is said: "If a surety pays for his 
principal, the statute begins to run from his first payment for his 
principal, but as to his claim on a co-surety for contribution, it 
does not begin only when he begins to pay, but only when his 
payments amount to more than his share." And again : " The 
contract upon which the assumpsit is founded, dates frow, the 
time when the relation of co-securety or co-obligor is en- 
tered into; although the cause of action does not arise until the 
payment. Hence the discharge of one of the joint debtors, by 
whatever cause, from his direct liability to the creditor, does not 
relieve him in law, any more than in equity, from his obligation 
to indemnify such of the remaining joint debtors as have borne 
more than their original proportion of the debt." — 1 Pars, on 
Con. 35-36. 

'* A party acquires a right to contribution as soon as he pays 
more than his shares, but not until then, consequently the statute 
of limitation does not begin to run until then." — Ibid. 36. 

The judgment of the Circuit Judge, dismissing plaintiff's 
action, is erroneous, and is reversed, and the plaintiff is entitled 
here to judgment for one-third of the judgment and interest 
and costs recovered off him. 
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MARY A. McCALLUM v. S. M JOBE. 



JTackiion* Ulay 109 1877. 



EviDKNCB — Parol Testimony Admissible to Explain the Effect of a 
Written Instrument — When. — The defendant, Jobe, endorsed the note in 
controversy to W. D. MoCallum, who transferred the same to the plaintiff, 
Mary A. At the time the note was purchased by W. D. McCallum the defend- 
ant, Jobe, had a mortgage upon valuable real estate to secure it. Upon the 
same property W. D. MeCallum had foreclosed a subsequent mortgage of his 
own, and became the purchaser himself, and was in the possession under & 
deed from the trustees. It is alleged, as error, that the Court below, over the 
objections of the plaintiff, admitted the testimony of the defendant to the effect 
that when he sold and endorsed the note to \V. D. McCallum, there was a dis- 
tinct understanding between them, that McCallum was buying to relieve his 
property of this incumbrance upon it, and that the defendant was in no manner 
to be held liable, and that McCallum was to be substituted to all of Jobe's 
rights, under the prior mortgage, which was a full indemnity and considera- 
tion to McCallum for his outlay for the note. J/e/d, 

Ist. In such a case the testimony was competent, and properly admitted. 

Casks Cited.— Edwd. on Bills 1*41, 295, 29G, 297. 

2nd. Debt Merged by Operation op Lavv. — By operation of law the debt 
was merged and extinguished, and there can be no recovery on the note. In 
such a case the sale of the note carried the security with it, and no paper title 
was necessary to invest the purchaser with all the benefits of the mortgage. 

C'ases Cited.— Chitty Biils, 60, 142: Duncan, Sherman & Co. v. Gilbert, 5 
Diitcher 521 ; Oliver v. Phelps, Spencer 180; 1 Zab. 597; Chaddock v. Vannep, 
35 N. J. 517; 10 Am. Rep. 258: 1 Danl. Neg. Inst., §§ 220, 722; Hill v. Ely, 5 
Scrg. & Rawl.30«; Cleveland v. Martin, 2 Head. 131: 1 Hil. Moot. 236,237, 




Mas<. 49:^; 22 Peck. 394; 2 Cold. 167; 9 Hum. 72(5; 20 Penn. 283; 14 Peck. 104; 



3 Johns. Ch. 53; Johns. Ch. 417; 1 Allen R. 242; 18 Ves. 384; 20 Mo. 482; 20 
Mich. 9; 6 Peck. 492; 3 Cu^h. 554; 2 Barb. Ch. 018; 51 111. 331; 51 N. Y. 33:J; 
10 Paige 595.— [Ed. 



SNEED, J., DELIVERED THE OPINION OF THE COURT. 

The action is brought upon a promisory note for five thousand 
dollars executed by C. Pfannensteihl to the defendant, S. M. Jobe, 
on the 4th August, 1866, due at twelve months after date and 
endorsed by Jobe to W. D. McCallum- February 21, 1870, and 
by him to the plaintiff. At the time of the purchase of the note 
by W. D. McCallum the defendant, Jobe, had a mortgi^ge upon 
valuable real estate in the city of Memphis to secure it. Upon 
the same property W. D. McCallum had foreclosed a subsequent 
mortgage of his own, had become the purchaser himself and was 
in possession under a deed from the trustees. The verdict and 
judgment below were for the defendant, and to reverse that judg- 
ment the plaintiff has appealed in error. It was insisted upon 
the trial below that the liability of the defendant as endorser had 
not been fixed by due and lawful demand and notice, and that by 
the laches of the plaintiff in this respect the defendant had been 
discharged. In the view we have taken of the case this question 
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may well be ignored and pretermitted in the discussion. We 
may concede for all the purposes of this decision that the demand 
and notice were proper, regular and lawful, but where it is so 
plainly manifest upon the merits of the cause, that the exact 
legal rights of the parties have been attained and the strict law 
of the case administered by the verdict, we are forbidden to re- 
verse the judgment unless in some manner the merits of the cause 
have been affected by the error alleged. It is alleged as error 
that the Court below, over the objections of the plaintiff, admit- 
ted the testimony of the defendant to the effect that when he sold 
and endorsed the note to W. D. McCallum there was a distinct 
uuderstaning betwee j them that McCallum was buying to relieve 
his property of this incumbrance upon it, and that the defendant 
was in no manner to be held liable as endorser, but that the 
transaction was understood by both parties as a substitution of 
McCallum to all of Jobe's rights under his prior mortgage, which, 
as a matter of fact, was a full and ample indemnity and consid- 
eration to McCallum for his outlay for the note. This fact being 
established, it is most clear that it would have been a great fraud 
and wrong upon the defendant to have enforced against him the 
collection of the note, when McCallum had already been fully 
reimbursed f)y the rescue of his estate from the valid incumbrance 
the defendant held upon it, and which passed to McCallum by 
the transfer of the note. We hold that in such a case the testi- 
mony was competent and was properly admitted. There is a well 
established exception to the rule that parol evidence is uuadmis- 
sible to alter, vary or impair the legal effect of a written contract 
of endorsement such as this, which we fully recognize. As be- 
tween the original parties to commercial paper, or others having 
no superior equities, parol evidence has always been admitted to 
show fraud, want or falure of consideration, or that the enforce- 
ment of the contract according to its legal effect as gathered 
alone from the writing would operate as a fraud upon the de- 
fendant. And we apprehend that nothing can be found in our 
own decisions that, upon careful scrutiny, conflicts with this well 
established exception, where a defendant has sought to bring 
himself within the exception. The rule is thus strongly stated 
I in the text books: "IS^otwith standing the general rule, that bills 
I and notes cannot be contradicted in their legal effect by oral evi- 
dence, it is well settled that they may, between the original par- 
ties, be impeached for illegality, for failure of consideration, for 
fraud, for want of consideration, or by showing a subsequent 
agreement varying the original contract or waiving a portion of 
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it" — Edw. Bills, 141. While the legal eflfect of an endorsement 
may not, in general, be changed by parol proof, the rule does not 
exclude proof of fraud, or want, or failure of consideration. — ^li 
295, 296, 297. 

Parol evidence may undoubtedly be given of the circumstances 
under which a note or its endorsement is made, in order to show 
a want or failure of consideration, or illegality in the transaction, 
or to present the defence of a fraudulent appropriation of the note 
to a purpose to which it was not intended, or to establish a con- 
temporaneous agreement as to the mode of payment which has 
been executed in satisfaction of the debt. — Chitty Bills, 69, 142 ; 
Duncan, Sherman & Co. v. Gilbert, 6 I butcher, 521 ; Oliver v. 
Phelps, Spencer 180, 1 Zab. 597; Chaddock v. Vannep, 35 N. 
J. 517, 10 Am. Rep. 258. These rules apply as between the 
immediate parties or subsequent parties without superior equities. 
The language of the rule, says a late text writer, implies its limi- 
tatioD, for it does not extend to exclude evidence offered to show 
want or failure of consideration, or to impeach the original^ or 
present validity of the endorsement on the ground of fraud. Facts 
may always be proven by parol that tend to show that the enforce- 
ment of defendant's liability would operate as a fraud, — 1 Danl. 
Neg. Inst. §§ 220-722. A fine illustration of the exception is 
tound in the case of Hill v. Ely, 5 Serg. & Rawl. 366, where the 
holder handed Hill the notes, saying : " Hill, you must endorse 
the notes." The defendant replied : " That is not our under- 
standing." To which the plaintiff rejoined : " They are made 
payable to you, how will you convey them ? You must endorse 
them, that I may collect them." The defendant then said: "I 
will endorse them, but remember that I am not to be responsible 
for their payment." The Court said the evidence went to prove 
a direct fraud in obtaining the endorsements or their perversion to 
a use never intended, a fraudulent purpose. And the testimony 
was held properly admitted. But aside from this question there 
are ample grounds upon which this verdict may be sustained, 
even if we concede the testimony of the defendant to have been 
improperly admitted, which we do not. When McCallum bought 
this note the mortgage of the defendant, Jobe, for its security 
was an unquestionable incumbrance upon the land, and the mort- 
gage is conceded to have been an abundant security for its pay- 
ment while the mortgage and maker of the note was known to 
all parties to be utterly insolvent. Now, whatever may have been 
the effect of Jobe's endorsement in imposing upon him a prima 
fucie technical liability upon the note, it is manifest from the 
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testimony of McCallum himself, and from all the surrounding 
circumstances, that McCallum's paramount object in buying the 
note was to discharge the incumbrance and relieve his property. 
And we are equally well satisfied that Jobe, having full knowl- 
edge of the insolvency of the maker of the note, and having a fall 
and perfect security in the mortgage for the payment of the 
whole amount of the note and interest, would not have disposed 
of it as he did for less than its value, losing several years of in- 
terest upon it, if he had intended that, in addition to his invest- 
ing McCallum with all his interest in the mortgage, he was also 
to be held personally bound on the note. The facts of the whole 
negotiation are most unimpeachable witnesses for him, and they 
acquit him of this great folly, and his own testimony to that 
eflfect, in our judgment, unquestionably interprets the true inten- 
tion of the parties in the transaction. We hold that there is 
enough in the case without his testimony to show that it cannot 
be possible that it was the intention of the parties that he should 
be bound for the payment of the note. It is developed in the 
proof that Jobe's remedy under the mortgage was temporarily 
embarrassed by an injunction bill then pending to restrain the 
collection of certain separate interest notes alleged to be usurious, 
and the true solution of his conduct is in the fact that this trans- 
action with McCallum was the shortest and best way for his own 
extrication, without the greater sacrifice of a protracted delay in 
the foreclosure of his mortgage. What then is the legal effect of 
this transaction ? It seems to us that the authorities are very 
clear to the effect that, by operation of law the debt was ex- 
tinguished and that there can be no recovery on the note. In 
such a case the sale of the note carried the security with it, and 
no paper title was necessary to invest the purchaser with all the 
benefits of the mortgage. — Cleveland v. Martin, 2 Head. 131. It 
would certainly be a monstrous anomaly of wrong to permit Mc- 
Callum to be first remembered for his whole outlay by a discharge 
of the incumbrance upon his land, and then to be paid the same 
amount again by compelling Jobe to pay the note, the former 
being doubly indemnified, and the latter losing his entire debt. 
The law scorns an alliance with injustice and oppression, and 
perhaps no case can be produced which so well illustrates the 
obvious justice and soundness of the principle that in such a 
transaction the debt is merged and extinguished by operation of 
law. 

In support of this view we cite numerous authorities bearing 
apon it in divers aspects, and which we hold to be decisive of the 
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case.— 1 HiL, Moot. 236, 237, 251, 375, 540, 543, 504; Perry 
on Trusts 318 351 ; 7 Hmph. 127 ; 5 Cow. 202 ; 4 B. Man 529; 
34 Iowa 392; Meigs R. 52; 4 Johns. 43; 15 Mass. 485 ; 19 
Johns. 325; 2 Wash. R. P. 500; 6 Allen 79; 2 Johns. Ch. 128; 
10 Paige 255 ; 6 Yerg. 116 ; 8 Mass. 493 ; 22 Peck. 394 ; 2 Coli 
167; 9 Humph. 726; 20 Penn. 283; 14 Peck. 104; 3 Johns 
Ch. 53 ; 6 Johns Ch. 417; 1 Allen R. 242 ; 18 Ves. 384 ; 20 Mo. 
482 ; 20 Mich. 9 ; 6 Peck. 492 , 3 Cush. 554 ; 2 Barb. Ch. 618 ; 
51 111. 331 ; 51 N. Y. 333 ; 10 Paige 595. 
Affirm the judgment. 



NATHAN M. COX v. JOSHUA KENT. 



JaclcsoB, Marcli lO, 1877. 



Practick— Petition for Certiorari — Sufficikncy of. — Where a party, in 
his petition for a certiorariy simply states that he misunderstood the officer a? to 
the time of the trial, without charging that the officer practiced any deception 
upon him as to time, or that he made liis return diflferent from the truth, such 
a petition is Insufficient. 

Case Cited. — Copeland v. Cox, 6 Heiskell. — [Ed. 



MCFARLAND, J.. DELIVERED THE OPINION OF THE COURT. • 

The only question in this case is whether the petition for the 
writ of Certiorari to bring up the cause from a Justice of the 
Peace, states sufficient reasons for not appealing. On this sub- 
ject the petition says : " Petitioner told the officer at the time 
the warrant was served on him and his securities, that he had a 
good defence against a recovery on said note, land was going to 
defend the suit and resist the judgment. Whereupon the officer 
said that in case any defence was to be made he was instructed to 
return the warrant before Esquire Armstead. Your petitioner was 
then summoned to answer the complaint, and also his security. 
The trial was put oj0F some time, and your petitioner thought Sat- 
urday the 26th of this month was the day of trial. He so under- 
stood the o^cer at the time, and never knew any better until yes- 
terday, when he was informed that the warrant was returned before 
said Justice on Saturday the 19th of this month, at which time 
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judgment was rendered, and before your petitioner was apprised of 
said mistake the time allowed for hnn to appeal had expired. Pe- 
titioner told said officer that he intended to appeal to Court. He 
was advised by his counsel not to make his defence before the Jus- 
tice, but to appeal to Court and make it there. That he intended 
to go to Granville, where the Justice lived, and appeal on the 28th 
of September, which would have been in time but for the mistake. 
That he lost his right to appeal by no fault or negligence of his ; 
that he could not help the misunderstanding as to the time." 

So long as the rule is maintained of requiring the petitioner to 
show a reason for not appealing, before allowing the certiorari as 
a substitute for appeal, the reason for not appealing ought to be 
substantial, and show that the petitioner has been guilty of no cul- 
pable negligence and want of attention on his part. It is not the 
policy of the law to relieve persons from the consequence of their 
own culpable negligence. It has been said that, as the jurisdiction 
of Justices increases the strictness of the rule in this regard should 
be relaxed, but still the rule cannot be abandoned altogether. 

The petitioner does not state that the officer practiced any de- 
ception upon him as to the time, or that in fact that he made his 
return different from the truth, but simply that he misunderstood 
the officer as to the time of the trial. It is true mistakes often 
occur, but with the most ordinary care and attention to the mat- 
ter the mistake could not have occurred. 

Petitioner should have taken the care at the time to have known 
from the officer the day set for the trial. This he could easily 
have done. Parties must be held to ordinary care and attention 
to their business. A mistake of this sort could be easily manu- 
factured. In Copeland v. Cox, 5 Heiskell, Judge Deaderick 
said : " Unless a party hag been deprived of his right of appeal 
by inevitable accident, by the wrongful act of the Justice or adverse 
party, or his own blameless misfortune, no matter how meritorious 
his case may be, he must be repelled from Court." We are of 
opinion that the judgment of the Circuit Court Judge, dismissing 
the petition, is correct, and should be affirmed. 
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BOOK NOTICES. 

Tknnbssxb Chancery Reports. Vol. 
2. By Chancellor Wm. F. Cooper. St. 
Louis : Geo. I. Jones & Co. — We have 
before us the second volume of Chan- 
cellor Cooper's TenuMsee Chancery Be^ 
ports, recently issued by Geo. I. Jones 
A Co., St. Louis, Mo. The book com- 
prises a number of cases, involving a 
variety of questions of equity Juris- 
prudence and practice, decided by 
Chancellor Cooper at Nashville. These 
Reports are, as we understand, the 
only Reports embracing exclusively 
equity cases, being, at present, pub- 
lished in this country, and are there- 
fore very valuable on this account. 
But the fact that the cases are decided 
by Chancellor Cooper is a sufficient 
guaranty of their excellence. He is 
the acknowledged leading authority 
in this country upon all questions of 



equity jurisprudence, and any thing 
coming from him in the shape of a 
Judicial opinion is entitled to the high- 
est respect and consideration. The 
favor with which the first volume of 
these Beports was received by the 
foremost Jurists of the country, and the 
frequent quotations therefrom by the 
text writers and Judges of the highest 
Courts, confirmed his already well es- 
tablished authority as an equity Judge. 
But the book speaks for itself. The 
cases are well selected, being upon 
novel and interesting questions of 
general importance, and they are rea- 
soned out upon principle and author- 
ity. It seems to us that the real merit 
of the opinions consists in this : That 
the law of each case is not Just simply 
stated without more, but the reasons 
and principles upon which it is 
founded are carefully and thoroughly 
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GENERAL LEGAL INFORMATION. 



expounded. The Chancellor does not 
content himself with references to a 
few modern adjudications, and take for 
granted that what they decide is cor- 
rect, hut he goes hack to the purest 
and most original sources of the law, 
and makes his own deductions and 
comes to his own conclusions. The 
result is, that his opinions are charac- 
terized hy profound research and in- 
vestigation, and a wealth of varied 
learning. The elegant and i)erspicu- 
ous style in which they are written 
adds much to their value, and is ample 
evidence of the varied culture and 
scholarly attainments of the author. 
We feel no hesitation, therefore, in 
commending these Reports to our pro- 
fessional brethren generally, and par. 
ticularly to the members of the profes- 
sion in Tennessee, as in the highest 
degree useful and valuable. 

ABSTRACTS. 

BANKRUPTCY. Judgment in De- 
tinue for Plaintiir. The plaintiff in an 
action in detinue on judgment recov- 
ered by liim and not paid is invested 
with the property in the chattel, and 
unless there is distinct proof that he 
elects to prove in bankruptcy, the as- 
signee must deliver up the chattel. 
In re Ware, Ct. of Appeal (English).— 
[L. & E. R., Vol. 4, No. 14. 



CONSTITUTIONAL LAW. Estoppel 
Upon State to Deny the Constitntlon- 
ality of a Statute* A previous adjudi- 
cation by the Supreme Court of a State, 
that a statute of the State constituted a 
contract, does not estop the State f^om 
denying the constitutionality of the 
act. Boyd v. State of Alabama, Sup. 
Ct. U. S.— [L. & E. R., Vol. 4, No. U. 



CONTRACTS. Yoluntary Subserip- 
tions. What Necessary to Enforce. A 

gratuitous subscription, to promote the 
objects for which a corporation is es- 
tablished, cannot be enforced unless 



the promisee has, in reliance on the 
promise sued on, done some thing or 
incurred or assumed some liability or 
obligation, and it is not sufficient that 
others were led to subscribe by the 
subscription sought to be enforced. 
Methodist Church v. Kendall, Ex*r, 
Sup. Ct. of Mass.— {Ch. L. N., Oct. 6, 
1877. 



C R PO RAT I ONS. 1. FranilnleBt 
Transfer of Corporation Shares. The 

owner of shares in a corporation, the 
certificates for which have been taken 
from her possession without her 
knowledge, and by means of a forged 
power of attorney in her name to the 
corporation, have been transferred 
through intermediate parties to a bona 
fide purchaser for value, to whom the 
corporation has issued new certificates, 
can maintain a bill in equity to compel 
the corporation to issue a certificate to 
her for her share and to pay her the 
dividends thereon. 

8. Bona Fide PnrdiaBer. A bona 
fide purchaser for value of corporation 
shares, transferred in ftaud of the 
owner, can not be Joined as a defend- 
ant in a suit In equity by the owner of 
the stock against tlie corporation » to 
compel it to issue a certificate to her 
for such shares, and to pay her the 
dividends theron. Pratt v. Taunton 
Copper Co., Sup. Ct. Mass. — [Cent. L. 
J.. Vol. 5, No. 13. 

liabiUty of Bank Birecton to StodL- 
holders for Frauds of Oflleers. Bad 
faith ^ or gross negligence must be 
shown to hold bank directors liable to 
a stockholder for the dishonest actions 
of a bank officer. Dunn v. Kyle, Sup. 
Ct Maas.^L. & B. R., Vol. 4, No. 18. 



BEEB. Covenant Ruming witk 
Land. A covenant for compensatioii 
for injury to the surface from mining 
runs with the land. Aspden v. Sed- 
don, English Ct of Appeal. — [L. & S» 
R., Vol. 4, No. 12. 
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Corenaiit of Seizin. When Breadi 
Oeeors. The existence of a paramou n t 
title, whether asserted or not, is a 
breach of the covenant of seizin spe- 
eiflcally expressed in the deed, as well 
as that contained in the words *< grant, 
bargain and sale.*' Coclcrell v. Proc- 
tor, Sup. C't Mo.— [L. A E. R., Vol. 4, 
No. 14. 

EqUITT PLEADING. Aceonnt Ne- 

eessary allegations to maintain a bill 
in equity for an account, the mere al- 
legation of a complication of accounts 
is not sufficient; the facts must be 
clearly stated. Badger v. McNamara, 
Sup. C't Mass.— [L. & £. R., Vol. 4, 
No. 13. 

LANDLORD AND TENANT. Injury 
to Stranger. The owner of premises 
demised to a tenant is not liable for an 
injury sustained by a stranger owing 
f > the premises being out of repair, 
unless he has contracted to do the re- 
pairs, or has let the premises in a 
ruined condition. In all other cases 
the tenant is prima facie liable. Nel- 
son V. The Liverpool Brewery Co., 
English High C't, Common Pleas Div. 
—[Cent. L, J., Vol. 6, No. 14. 

MALICIOUS PROSECUTION. Fads 
to be ProTed by Plaintiff. In an ac- 
tion for malicious prosecution, to war- 
rant a verdict for plaintiff, it must be 
proved: First, that the prosecution 
alleged in the declaration had been set 
on foot, and conducted to its termina- 
tion, and that it ended in the final ac- 
quittal and discharge of the plaintiff. 
Second, that it was instigated or pro- 
cured by the co-operation of the de- 
fendant. Third, that it was without 
probable cause. Fourth, that it was 
malicious . Scott and Boyd v. Schelor, 
Sup- C't Va.— [L. & E. R., Vol. 4, 
No. 12. 

Mallee and Want of Probable Cause 
mwit Conenr. Both malice and want 
of probable cause must concur and be 



proved. Malice may be inferred from 
the want of probable cause, but the 
latter can never be inferred from mal- 
ice. — Ibid, 

NE60TUBLE PAPER* Promissory 
Note Secured by Mortgage. A note 
payable five years after date, with a 
memorandum upon it that it is secured 
by moatgacce on real estate, is not com- 
mercial or business paper. Strong v. 
Jackson, Sup C't Mass. — [L. & E. R., 
Vol . 4, No. 14. 



NUISANCE. How Established, llie 
question whether a nuisance exists or 
not can be established only by a regu- 
lar proceeding in a court of common 
law jurisdiction. Hutton v. City of 
Camden, Sup. C't of New Jersey. — [L. 
&E. R., Vol.4, No. 12. 



RAILROAD. 1. Carriage of Bag- 
gage Free. A railway company car- 
rying baggage free is held to no 
greater diligence than any other gra- 
tuitous bailee. • 

8. Carriage of Persons R-ee. Pub- 
lic policy requires that common car- 
riers should exercise the same ex- 
treme care in carrying persons free as 
in carrying them for hire. Flint & 
Pere Marguette R. R. Co. v. Weir, 
Sup. Ct. Mich.— [Cent. L. J., vol. 6, 
No. 13. 



RIPARIAN RIGHTS. 1. Rights of 
Owner of Shore of Navigable. Body of 
Water. The owner of lots abutting on 
a navigable stream or body of water 
has rights therein difl^ering in kind 
and degree from the rights of the pub- 
lic, and has an action for damages for 
injury thereto, although the water's 
edge is the boundary of his title. 

2. Same. As proprietor of the ad- 
joining land, tbe owner has the right 
of exclusive access to and from the 
body of water at that particular place ; 
and all the facilities which the location 
of his land, with reference to the body 



^ 
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of water, affords, he has the right to 
enjoy for purposes of g^in or pleasure. 
Delaplaine ▼. Chicago A Northwestern 
B. R. Co., Sup. Ct. Wis.— [Cent. L. J., 
vol. 6, No. 12. 



TELEGRAPH. 1. LUbUltfofTele- 
fraph Companies for Megligenee. If 

an agent of a telegraph company is 
guilty of neglect in not ascertaining 
the identity of the sender of a valuahle 
message, the company is liable to the 
persons injured. 



2. liability of a Tdegnph Craipaiy 
for the Fnmd of Its Agent. If an 

agent fraudulently sends a forged dis- 
patch, this is an act done in the course 
of his employment, and for which the 
company is liable. The rule is thessine 
where the aic^nt of company negli- 
gently permits a third person to com- 
mit the fraud. Bank of California t. 
W. U. T. C, Sup. Ct. California.- 
Cent. L. J., vol. 6, No. 12. 



THE 



Tennessee Legal Reporter: 



N X: 'W SSRIJQS. 



DECISIONS OF THE SUPREME COURT, 



DIGBSTRD AND PCBLISHED BT 



JBIZ/B BA-XTEK/ 



Vol. L NASHVILLE, TENN., DECEMBER, 1877. No. 8. 
L. LEVERING et al. v. L. C. NORVBLL et al, 
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1. Fraudulent Cokveyancb — Voluntary Convbyancs op Propsbtt in 
Fraud of Crkditors.— Norvell, Boone & Co., of Memphis, obtained credit 
from Brady & Co., in New Orleans, through one of their members (McKean), 
upon the faith of his Individual estate, which he promised should remain in his 
own name, and be subject to his debts; but soon afterwards McKean made a 
voluntary conveyance of his property, when his firm was in doubtful circum-" 
stances, without warning Bnidy & Co., who continued the credit previously 
obtained. 

Held J such a conveyance is evidence of fraud. In fact, and the registrationfof 
the deed does not alter the case. The property so conveyed will be liable to tne 
satisfaction of debts due such creditor, though contracted subsequent to the 
conveyance. A debtor has no right to convey all of his tangible property and 
leave his creditors to take their chances of realizing their debts from assets, 
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consisting of bills antl accounts payable, where the proof fails to sliow that «4uch 
..esets were available to creditors. As the deed is void for fraud, in fact, all 
the creditors will be allowed to share the proceeds. 

Oases CrrED.— White v. Bettis & Capps, MHS.; Martin v. Oliver, 9 Hum.; 
Churchill v. Well, 7 Cold., aC-K 

2. Same— Samk— Payment op Debts— Does not Rebut Evidkxck of Fraud 
— When. — Where a debtor makes a voluntary conveyant*e and afterwards pays 
a large part of his liabilities, thifJ does not rebut the evidence of fraud. — [Ed. 



m'fARLAND, J., DELIVERED THE OPINION OF THE COURT. 

The firm of Norvell, Boone & Co. was composed of L. C. Mor- 
vell, 0. C. Boone and Wm. McKean, and was engaged in the 
business of cotton factors and commission merchants at Mem- 
phis. 

In the early part of the year 1860 they were largely indebte<i. 
These debts were principally drafts or bills drawn by them on 
other parties, and accepted in anticipation of cotton to be shipped 
by them, and consequently fluctuated in amount from time to 
time. 

On the 30th of March, 1860, Wm. McKean, one of the part- 
ners, made a voluntary conveyance, for the benefit of his wife 
and children, of a number of separate pieces of real estate in and 
near Memphis, some slaves, and personal property. 

The firm was dissolved in less than a year afterwards, leaving 
a large amount of indebtedness unprovided for. The present 
bills were filed to set aside the deed of Wm. McKean, and sub- 
ject the property therein conveyed to the payment of the debts. 
The complainants in one of the bills are M. B. Brady & Co., who 
were merchants and factors at New Orleans. They claim a debt 
of from $12,000 to $14,000, with interest, a balance of a much 
larger debt. They were creditors of Norvell, Boone k Co. at the 
time the deied in question was made. The debts of the other 
parties, as well as those who came in by petition, were contracted 
afterwards. 

The debts of Norvell, Boone & Co., on the 30th of March, 1860, 
the date of McKean's deed, amounted, according to the proof, to 
$10,000, and it is very probable they were indebted in a much 
larger sum. The debt to Brady & Co. at that date was $19,870.46, 
between which time and the 8th of June Brady & Co. paid and 
ricoepted further drafts from Norvell, Boone & Co. to the amount 
of over $35,000. On the latter day a settlement was made be- 
tween the parties, and after allowing to Norvell, Boone & Co. 
credits for a number of payments made subsequent to the 30th 
of March, 1800, they executed to Brady & Co. their note for the 
balance of $30,717.73, witli an agreement in writing, sigue<l 
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by Brady, to correct any errors in the account. The claim of 
Brady is for a balance on this note. 

The question is whether the deed of McKean for the use of 
his wife and children was in fraud of Brady & Oo. It appears 
that McKean was considered the solvent man of his firm, on ac- 
count, principally, of the real estate he owned in and about 
Memphis, worth at the time from $60,000 to $100,000. The 
property of the other members of the firm was not large. Brady, 
who was a brother-in-law of McKean, gave credit to the firm 
alone on the latter's account. The record contains a letter from 
McKean to Brady, dated the 16th February, 1860, which shows 
that it was in reply to a letter of the 8th from Brady to McKean, 
in which Brady had cautioned McKean against his partners, 
Norvell and Boone, expressing the opinion that they were want- 
ing in integrity, and also warning McKean that his house was in 
danger. In reply McKean expresses his gratitude, not only for 
the warning, but also for the previous accommodation extended 
to his firm, admitting the recent acceptance by Brady & Co. of 
their drafts for $23,000, which were then unpaid, which sums, 
however, he promises soon to meet by the shipment of cotton, 
but asks a renewal of a debt of $10,500, which his firm had as- 
sumed to Brady & Co., on account of the individual debts of him- 
self and Boone, which latter sum he said they could not then 
meet. He further says that since receiving Brady's letter, he 
had been looking closely into the business of his house, and ' 
found it in a very healthy condition, and that by the 1st of x\pril 
they would be very easy. He further assures Brady that his 
property was all paid for, and in his own name, and should re- 
main 80 dunng his life^ and be responsible for his debts. 
After this, from the 29th of February, Brady & Co. accepted for 
Norvell, Boone & Co. to a very large amount, the greater part of 
which, however, Norvell, Boone & Co. afterwards paid or provided 
for. 

It is argued on behalf of the defendants that nearly, if not 
quite the entire debt of Brady & Co., in existence at the date of 
the deed in question, was afterwards paid, and that all, or nearly 
all of the debt evidenced by the note of the 8th of June, was 
contracted after the date and registration of the conveyance, and 
with actual knowledge of its existence. It appears that in the 
account of Brady & Co., upon which the settlement of the 8th 
of June was made, there were charges for four bills or drafts 
drawn by Norvell, Boone & Co., and accepted by Brady & Co., 
two payable in October and two payable in November, 1860, all 
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amounting, with commissions for acceptance, to $27,675.06. It 
is argued that if Norvell, Boone & Co. was indebted to Brady & 
Go. at all, it was only for these acceptances, that the balance of 
the account making up the note for $30,717.13, was erroneous 
on account of commissions improperly charged, and other errors, 
and that the debt for these acceptances was at most but a sub- 
sequent debt contracted with notice in face of the deed in ques- 
tion. There is some uncertainty as to when these four bills were 
accepted by Brady. Boone testifies that they were accepted on 
the 8th of June, the day of the settlement^ and made for Brady's 
accommodation, and to enable him to raise money upon them, 
but he fully disproves this in the subsequent part of his testi- 
mony. 

It appears that Norvell, Boone & Co. purchased twenty-six 
slaves in South Carolina, and paid for them in part with two of 
the above acceptances of Brady & Co., amounting to $18,000, 
and the balance with the acceptances of another firm, Richard 
Nugent & Co. They re-sold the slaves on the 14th of May, 1860. 
Boone proves that he thinks they had them on hand about two 
months. This would fix the date of the purchase of the slaves 
as early as the 14th of March, which was before the deed in 
question was made. At any rate, it appears, from the books of 
Norvell, Boone & Co., that two of the four acceptances referred 
to were used before the 3d of May in paying for the slaves. The 
other two drafts, from their numbers, appear to have been drawn 
before or at the same time, so it is clear that these drafts were 
accepted by Brady & Co. as early as the 3d of May, but whether 
before the 30th of March or not is not clear. But if they were 
accepted after the 30th of March we are of opinion that Brady 
& Co. accepted without actual knowledge, in fact, of the deed in 
question. It is true Shanks, who was the agent of Brady & Co., 
in Memphis, proves that he accidently discovered the deed on 
the Register's books a few days aft;er its execution, though he 
thinks not as early as the 5th of April. His best recollection is 
he notified Brady & Co. of it very promptly. Brady, who was 
the active member of his . firm at New Orleans, thinks he firet 
learned of it on his visit to Memphis, which was about the 8th 
of June. 

The circumstances satisfy us that he did not, in fact, have 
knowledge of the deed when he made the four last acceptances 
above referred to. It fully appears that he was uneasy about the 
debt of Norvell, Boone & Co., he caused Shanks to urge upon 
said firm the settlement of the debt, and for the same purpose 
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sent up his bookkeeper about the 1st of April, and finally came 
himself about the 8th of June. Outside of these four accept- 
ances his debt was then small, not exceeding $3,000. It is not 
probable that he would, with a knowledge of the deed, then have 
increased the debt to the extent of $27,000, with no security but 
the note of the firm, especially as he had previously trusted the 
firm alone upon the faith of McKean's individual property. 

It is said, however, that the registration of the deed is conclu- 
sive notice that the creditors are presumed not to give credit 
upon the faith of the property conveyed by the deed. Such lan- 
guage is used in the case of White v. Bettis & Capps, MSS., and 
Martin v. Oliver, 9 Hum.; but this, we think, does not apply in a 
case like this, where the creditor resided out of the State, had 
previously extended credit to the firm upon his faith in the prop- 
erty of the one member, and had been misled by the positive 
assurances so shortly before given by the latter that all his prop- 
erty was in his own name, and should so remain during life, and 
subject to his debts. Chutchill v. Well, 7 Cold., 364. McKean 
knew that Brady had no faith in the solvency of Norvell, Boone 
& Co. as a firm, and trusted him alone ; with this knowledge he 
gives him the positive assurances that his individual property is 
in his own name, and should so remain ; and yet, within a very 
short time afterwards, he makes this deed conveying for the bene- 
fit of his wife and children all his individual property, real and 
personal, including eight different pieces of real estate, his slaves, 
horse, rockaway, drays, cows, household and kitchen furniture ; 
in fact, all the individual property he owned, being the property 
on which Brady relied worth fi-om $60,000 to $100,000, and 
this while a large portion of Brady's debts remain unpaid, and 
not only this, he allows Brady to continue his acceptances in 
behalf of his firm, without calling his attention to the sudden 
change of purpose on his part in relation to his own property, 
notwithstanding they were brothers-in-law, and on intimate 
terms. It appears that McKean did not inform Brady of his 
conveyance • It appears that at one time during the spring of 
1860, though the precise date is not shown, McKean telegraphed 
to Brady, begging him to accept their drafts, or Norvell, Boone 
A Go. would fail, and that Brady did so, and it is admitted but 
for these acceptances the firm would then have failed. What 
drafts these were does not appear. 

Under these circumstances we hold that McKean's voluntary 
conveyance is evidence of fraud, in fact, and that the registra- 
tion of the deed does not alter the case. Brady relied upon 
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McKean's word as to his purpose not to convey his property. 

We are satisfied that McKean had himself become alarmed in 
regard to his firm, probably, in fact, on account of the warning 
of Brady, and he made this conveyance with a view to save his 
individual property in the event the firm failed. 

It is not insisted that McKean retained, at the time of making 
this deed, any individual property, unless it be some swamp or 
wild lands in Mississippi. The answer admits that the deed con- 
veyed all or nearly all of his real estate. The grants for these 
Mississippi lands are afterwards found and filed as evidence, but 
there is no satisfactory proof that McKean still remained the 
owner thereof, but it is earnestly argued that the firm of NorveU, 
Boone & Co. was solvent, and had ample assets to pay its debts. 
The nominal value of the assets was about $90,000, consisting, 
principally in bills and accounts payable, but we think the proof 
does not show that these assets were available to creditors. It 
does not appear that any considerable amount was afterwards 
realized, the payments subsequently made on the debts were 
made principally by creating new debts. Assets of this character 
on paper are very delusive. They are not available to creditors. 
A debtor has no right to make a voluntary conveyance of all his 
tangible property, and leave his creditors to take their chances of 
realizing their debts from assets of this character. 

The twenty-six slaves, if on hand at the date of the convey- 
ance, are not to be regarded as assets, for they were paid for with 
the acceptances of Brady & Co., and others not included in the 
estimate of the indebtedness of the firm. 

The fact that a large part of these debts were subsequently 
paid, does not rebut the evidence of the fraud. Of course, where 
a debtor, subsequent to his voluntary deed, pays all his debte, 
this rebuts the evidence of a fraudulent purpose, alone from the 
voluntary conveyance. We have no doubt that McKean intended 
to allow all the resources of his firm to go in payment of the 
debts, if they were thus satisfied it was all well, but if not his 
purpose was to save his individual estate from the creditors. 
The payments made to Brady after the 8th of June, as well as 
some payments made to other parties, were made by NorveU, 
Boone & Co. shipping goods to them to be sold or credited on the 
debts. These goods were bought in the summer and fall of 1866, 
in the Northern and Eastern cities, and the debts created by 
these purchases are the debts claimed by the complainants in the 
first-named case of Levering & Co., and others who come in by 
petition. As we hold the deed void as to Brady & Co. for fi^ud 
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in fact, all the creditors will be allowed to share the proceeds. 

The decreee of the Chancellor will be reversed^ the deed in 
question declared void as to the creditors, and the cause referred 
to the Clerk for an account of the debts. 



L. B. HORRIGAN in errcyr v. FIRST NATIONAL BANK and 

W. W. THACHBR. 



Jackson, may 1», 1877. ^ 






1. Fraui> and Dbceit — ^Party Making Representations That Afterwards 
Become Pai^b— Not Liable — When. — ^Horrigan applied to Thatcher, the 
cashier of a hank, for information concerning the solvency of Toof, Phillips 
& Co. ; Thatcher replied favorably as to their credit, and upon this assurance 
plaintiff, from time to time, purchased large amounts of the bills and accept- 
ances of said firm. Eight months later, Toof, Phillips & Co. failed, and plain- 
dir lost $2,000 by his investments, thereupon he brought suit against Thatcher 
and the bank for deceit. 

Held^ an honest statement of a mere opinion, however errorneous as to the 4f^|iJ 
solvency or reliability of another, can not furnish the grounds for an action of •••^ 
this character. A party can not be held, in such a case, to have given a con- fk^ 
tin uing guaranty against future contingencies, nor to have bound himself to iw «) 
notify the other of what he may well be assumed to be able to discover for him- 

Cases CrrED.— 1 Metcf., p. 6; 13 Vesev 133; Wynne & Co. v. Allen, l^K^wAj '^ 

2. Principal and Aoent — Bank not Liable for Acts of Cashier — When. — ' 
Answering questions as to the solvency of parties, is no part of the business of 

a cashier of a bank, nor fairly included within the scope of such business. It 
may be, and probably is, an incident of such position, but not an incident to it. 

Heldy no liability attaches to the bank in such case. 

Cases CrrED. — Bar wick v. English Joint Stock Company, see 2 Law Reports, 
265; Swift v. Jewsbury, Law Reports, 1874, p. 314. 

3. Bills and Notes—Guarantor Released by Conduct of Holder — When. 
— ^When the holder of paper has given credit to a third party upon the recom- 
mendation of a cashier of a bank, and the debtor is ready and offers to pay the 
note at maturity, and the holder instructs the cashier to give the debtor an ex- 
tension of time, which the debtor accepts, and then fails, the cashier, though 
he had rendered himself liable by his recommendation, is discharged by the 
release of the holder. — [Ed. 



FBEEMAN, J., DELIVERED THE OPINION OF THE COURT. 

This is an action by Horrigan against the Bank and W. W. 
Thacher, individually, for deceit. Thacher was the cashier of 
the bank, and plaintiff applied to him in 1872 for information as 
to^ the solvency of the firm of Toof^ Phillips & Co., a business 
house in the city of Memphis. 
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It is averred in the declaration that Thacher replied, assuring 
plaintiff that he was well advised and informed as to the condi- 
tion of said firm, and on being informed that plaintiff proposed 
purchasing acceptances and bills of exchange on said firm if 
assured of their solvency, Thacher told him the firm was solvent 
and in prosperous business and financial condition, and that such 
purchases would be, in the judgment of defendant, a prudent 
and safe investment. The gravamen of the declaration is that 
plaintiff, relying on these assurances, irom time to time purchased 
a large amount of bills and acceptances of said firm, amounting 
in all to $15,000, and that the statements made by defendant 
were not true, and known to be so, and that such investments 
were imprudent and risky, said house being known by defendants 
to be involved, and said representations were false, fraudulent 
and deceitfiil. 

It is alleged that by reason of said representations, plaintiff 
had thus been induced to buy, and had suffered a loss of an un- 
paid balance on his purchases to the amount of $2,000. 

We need not at present go into the testimony in the case, as 
it is clear no reversal can be had for want of evidence to sustain 
the verdict, if the law was correctly given to the jury by the 
Court below. 

It is insisted, however, very earnestly, that this was not done, 
and we proceed to examine the questions presented in argument 
in this view of the case, and determine whether such errors 
exist. 

The leading principles on which this action is sustainable are 
few and simple. The gist of the action is fraud and deceit in 
the party making the representations, and damage to the plain- 
tiff by reason of such fraud and deceit in the representations 
made. 1 Metcf, p. 6. As said in 13 Vesey, 133, cited in the 
above case, ^^ the proposition is not that if a man being asked 
whether a third person may be trusted," answers "you may trust 
him, he is a very honest man, and worthy of trust," an action 
lies if he proves otherwise. There must be knowledge at the 
time. That is the sound principle, that the defendant, knowing 
that perBon to be dishonest, insolvent and unworthy of trust, 
made the representation." The like principle is more fully stated 
by Judge Deaderick, after a very full review of the authorities 
in the case of Wynne & Co. v. Allen, MSS. He says : " The re- 
sult is that if a party represents as true that which he knows to 
be false, in such a way and under such circumstances as to in- 
duce a reasonable man to believe that it is true, and it is meant 
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to be acted on, and the person to whom the representation has 
been made, believing it to be true, acts upon the faith of it, and 
by so acting sustains damages, such representation is fraudulent, 
and will sustain an action by the party damaged." 

While these cases hold, the party must know his representa- 
tion to be false in order to make himself liable, and such is the 
general rule, there might be a case where a party would be liable 
for stating as true, with a view and purpose to influence another 
party to trust a third party, that which he did not know. The 
purpose to influence the action of the party, however, by such 
statement as to facts by which that other party was injured, re- 
gardless of their truth, would be the essence of the liability in 
such a case. We need but say that an honest statement of a 
mere opinion, however erroneous as to the solvency or reliability 
of another, could not furnish the grounds of an action of this 
character. 

We have carefully examined the charge of the Circuit Judge 
in this case, and think it, in its essential features, is not only a 
correct statement of the principles of law applicable to the main 
facts of the case as against Thacher, but that it is even very 
favorable to the plaintiff, more so, probably, in some respects, 
than was strictly accurate. For instance, he goes in one part of 
his charge on the idea, and so tells the jury, that if Thacher knew 
plaintiff was buying Toof, Phillips & Co's paper on the faith of 
the representations made by him, and their circumstances had 
changed so that, as he says, ^Hhese representations had become 
false," it was Thacher's duty to have notified plaintiff, and put 
him on his- guard, otherwise he would be liable. While this is 
sound morally, and under some circumstances, might be sound 
law where the party trusting to the representations lived at a 
different point, and might be assumed to rely entirely on the 
statements of his correspondent, yet it is very questionable 
whether the principle could be fairly applied to the case of par- 
ties all residing in the same town or city where the party buying 
paper might be expected, as a man engaged in such business, to 
look after his own interest, and had equal means of information 
or opportunities to acquire knowledge with any one else as to 
the changes in the situation of his debtor. 

It could not fairly be assumed that when the cashier of a bank 
is applied to for information as to the solvency of a party, and 
gives that information truly, that he thereby undertakes to watch 
over the interest of such party in the future, assumes a sort of 
guardianship over it, and is expected to be responsible if he fails 
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to give notice of change of circumstances, or reverses in trade, 
that may befall the party about whom he has given information. 
The more natural and sounder view of the question would be, 
that if any future information was wanted, he would again be 
applied to under such circumstances, and if no application was 
made, he might well assume that the party whose interest was 
at stake like other business men, was able to take care of him- 
self, and was guarding his investment with the watchfulness of 
one most concerned in the result. A party can not be held, in 
such a case, to have given a continuing guaranty against fiiture 
contingencies, nor to have bound himself to notify the other of 
what he may well be assumed to be able to find out for himself 
We do not deem it necessary to elaborately explain our approval 
of the correctness of the charge of the Court below. It suflSces, 
as we have said, that it is most favorable to the plaintiff, and if 
erroneous, it is in this aspect alone, of which plaintiff can not 
complain. 

We do not think the Bank, in any aspect of this case, could 
be held responsible for the representations made by its cashier. 
There may be cases where such liability might be incurred by 
the corporation by reason of representations made by the agent, 
such as the president or cashier. It must, however, be on the 
principle stated by the Court of Exchequer, in the case of Bar- 
wick V. English Joint Stock Company, that the principal has 
placed the agent in his place to do that class of acts, and he is 
held to answer for the manner in which such agent has conducted 
himself in doing the business which it was the act of the princi- 
pal to place him in. See 2, Law Reports, 265. 

Answering questions as to the solvency of parties is no part 
of the business of the cashier of a bank, nor fairly included 
within the scope of such business. It may be, and probably is, 
an incident of such a position, but not an incident to it The 
bank was not applied to for information in this case, but Thacher. 
He was applied to no doubt because of his supposed knowledge 
of the business of such houses, growing out of his position, or 
acquired by reason of his position. But his information would 
have been as full, as said by the Court of Queen's Bench, in the 
case of Swifl v. Jewsbury, Law Reports, 1874, p. 314, had he 
been turned out of his oflBce twenty-four hours before he was ap- 
plied to, and worth as much as ex-cashier as while he was cashier. 
It was his information that was wanted, his opinion that was 
sought, not that of the bank. It was his opinion that was given 
and acted on at first, and not the opinion of the bank, and in no 
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sound principle can the bank be held responsible for such an 
opinion under the circumstances of this case. We have carefiilly 
examined the cases cited by plaintiflF supposed to favor the 
liability of the bank, but do not think they sustain his view, and 
if they did we would not feel bound to follow them, or hold them 
applicable to the case before us. 

There is, however, a ground that we think would be conclusive 
against plaintiff in this case. It clearly appears that on the day 
the paper fell due on which the loss was sustained, plaintiff was 
in Jackson, Tennessee. The house of Toof, Phillips & Co. had 
made arrangements to meet it, but desiring an extension of time 
on it, they telegraphed to plaintiff, and he replied to the cashier, 
Thacher, to suspend collection until he (Horrigan) should get 
back to the city. When one of the partners went to the bank to 
pay the bill, he found this telegram in the hands of Thacher, ac- 
cepted the offer of an extension as a matter of course, did not 
pay, but used the money in other business. Had not Horrigan 
given the extension of time, there would have been no loss. He 
can not complain of the result of his own voluntary act. 

We see no evidence whatever of complicity on the part of 
Thacher with Toof, Phillips & Co., in seeking this extension ; on 
the contrary, the proof shows it was asked for by the house, with- 
out consultation with Thacher, and without his knowledge. We 
are totally unable to perceive the force of the argument, that 
it was Thacher's business to notify Horrigan that the firm was 
then pressed, and advise him not to give the extension. He was 
not the guardian of the interest of Horrigan, and certainly owed 
no such duty by reason of having told him of the situation of the 
firm eight months before, when called on for the information. 
We do not think it necessary to examine in detail the requests to 
charge numerous propositions made by plaintiff. The law, as 
charged, presented the real case before the Court fairly and fully 
and the principles governing it. 

We are well satisfied that the case should be affirmed on the 
facts, and that the law has been administered certainly most 
favorably to plaintiff's case. 

Affirm the judgment. 
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CHESTER V. CANFIELD & HULL. 



JackMB, Jvne •, 1877. 



1. MisRSPRKSKNTATiONg — GROUND FOR RELIEF IN EQUITY — When. — Whether a 
party misrepresenting a fact, knows it to be f Ise, or made an assertion withoat 
knowing it to be true, on which another relies, is iniinaterial in a Court of 
Equity. It equally operates a surprise and imposition on the other party, and 
is ground for relief: 

Cases CriED. — Heisk. Dig. p. 376, and eases cited, 

a. Pleading — Answer, Though the Oath is not Waived, Must Stand as 
AN Unsworn Answer — When. — A party's answer, though the oath be not 
waived, must stand as an unsworn answer when it is not certified to, so as to 
make the afiidavit effective, the prothouotary not sliow^ng that he was a Clerk 
of the Court in which the Justice of the Peace presided, as required by the 
Code, § 4389, so that the answer but makes an issue. 

3. Fraud— Conspiracy — Statement of Facts. — Can field A Hull were ac- 
quainted — ^had been together some two weeks — ^they went together to Chester, 
when the negotiation commenced. Hull sat by during the trade and heard all 
that was said, and remarked that the lots were probably worth the money. He 
claims to have had no interest in the matter. He seems to have known that the 
trade was to be made, and to have arranged for his share of the land, trans- 
ferred to him by Canfiel I ; the deed was directed to be made to him. 

Heldj that it appears, from a fair preponderence of the proof, that Hull was 
a party to the misrepresentation and fraud of Canfield ; that ho took the benefit 
of the same under circumstances of suspicion, that causes him to stand or fall 
with his confederate.— [Ed. 



FREEMAN, J., DELIVERED THE OPINION OF THE COUKT. 

This bill is filed by Chester to rescind a contract by which 
Chester conveyed 4,000 acres of land to defendants — ^that is, 2,- 
000 to each — in consideration of a small tract of 150 acres in 
McNairy County, Tennessee, and three lots in Cook County, 
Illinois, in what was known, or represented to be, as Frisbie's 
Addition to South Chicago, Town of Hyde Park, numbered as 
lots 32, 33 and 34, fronting 25 feet on Sheridan street, running 
back 125 feet. 

The trade was made with Canfield in the city of Jackson, 
Tennessee, on the 7th of September, 1870, he being the sole 
owner of the property, his co-defendant, Hull, being charged as 
present and participating in the transaction, and equal partici- 
pant in the fraud, as is evidently believed by complainant. The 
trade, however, is shown to have been made entirely with Can- 
field, it having been commenced on the evening of the 6th, and 
completed next day ; after the parties had agreed on the terms 
j of their trade, Canfield represented he had sold one-half the land 

I to Hull, and requested that a deed to one-half of it be made 

direct to him, to save trouble and expense of two conveyances, 
; which was done. 
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The grounds of relief set up in the bill are fraudulent misrep- 
resentations, first, as to the land in McNairy County — that is, 
that it lay within three miles of the Mobile & Ohio Railroad, 
and was worth $15 per acre, whereas, in fact, it is charged to 
have been not worth more than three or four dollars per acre, 
and was situated seven miles from the railroad. We may put 
this out of the case, as it probably was the folly of complainant 
to trust to the statements of an entire stranger in a matter which 
he could have informed himself of in a few hours at most, by a 
short ride by rail to the neigborhood. 

As to the Chicago lots, however, the case is different ; they 
were in a distant State, and, it is alleged, Canfield represented 
these lots to be located within three miles of the business por- 
tion of Chicago, and within easy access of said city, that he had 
been offered $2,000 each for them ; in fact, it is charged, the lots 
are more than ten miles from the city in a swamp or marsh, and 
utterly worthless. 

The proof shows that Canfield told Chester he had never seen 
the lots, but had seen the McNairy land, and this is probably 
the fact. We need not go at any length into the question be- 
tween complainant and Canfield. It suffices to say, his repre- 
sentations are proven as strongly as charged, with reference to 
the lots, and are as certainly proven to be false in every particu- 
lar. The lots are about eleven miles from the city, are in a 
marsh, subject to overflow, the streets are only on a map, and 
Chicago extended in this direction is a myth^ the lots having 
probably no market value, estimated by real estate men knowing 
them as worth twenty-five or thirty dollars each, nominally. So 
far as Canfield is concerned, there is no difficulty in the case. 
The representations were grossly false, were recklessly made, 
and confided in by Chester. 

Whether a party misrepresenting a fact, knew it to be false, 
or made an assertion without knowing it to be true, on which 
another relies, is immaterial in a Court of Equity. It equally 
operates as a surprise and imposition on the other party, and is 
ground for relief. — See Heisk. Dig., p. 376, and cases cited. As 
to defendant, Hull, the case presents more of difficulty. He and 
Canfield both swear in their depositions that Hull had nothing 
to do with the trade, and bought alone from Canfield. Hull's 
answer, though the oath is not waived, must stand only as an 
unsworn answer, as it is not certified to so as to make the affi- 
davit effective, the prothonotary not certifying or showing he 
was a clerk of the Court in which the Justice of the Peace pre- 



260 THE TENNESSEE LEGAL REPORTER. 

sided, as required by the Code, section 4389, so that the answer 
but makes an issue. Canfield's deposition can not go for any 
thing, as his gross and wanton misrepresentations, made regard- 
less of truth, show him unworthy of credit. 

The case must stand on the other proof in the record. It 
shows that Canfield and Hull were acquainted before ; had been 
probably together some two weeks ; that they went together to 
Chester the evening of the 6th, when the negotiation com- 
menced ; that they went back to meet Chester the next morning 
together. Hull sat by during the trade and heard all that was 
said, and is proven by Chester to have said the lots were prob- 
ably worth the money, or the trade was a good one. He claims 
to have had no interest whatever in the matter, but he seems to 
have had an understanding that night, or before going to Ches- 
ter's office with Canfield, that the trade was to be made, and to 
have arranged for his share of the land. This was all agreed on 
before the terms of the tride had been agreed on, so that as sood 
as it was completed, the deed was directed to be made to him. 
It is hardly conceivable that he should not have conferred fully 
with Canfield on the subject of the trade, and known all his 
plans ; in fact, all the circumstances indicate a plan on the part 
of a couple of sharpers to take an advantage and make a speca- 
lation out of a too confiding owner of lands — lands shown to have 
been worth at least $6,000, while the lands given for them are 
nor worth $500, if that. 

In addition to this view, there are contradictions between 
Canfield and Hull in their statements as to the consideratioD 
paid for the 2,000 acres conveyed to Hull. Hull swears he paid 
at the time of making the deed $1,760; soon after, at Cincinnati, 
$140 more, also an interest in a patent seed drill, and other 
sums, he says, at different times ; and in addition, paid for the 
stamps on the deed, amounting to $30 or $40. Canfield says he 
received $1,542 for the land, the greater portion paid at the 
time. It is, however, shown that both of them represented they 
had but little money, and Chester was compelled to pay for reg- 
istration of the deeds on this plea. In HuH's answer, however, 
he states the consideration the same as that given by Canfield. 
There are other contradictions that might be pointed out, but 
these suffice. 

We conclude, that it appears, from a fair preponderence of the 
proof, that Hull was party to the misrepresentation and fi'aud of 
Canfield ; that he took the benefit of the same under circum- 
stances of suspicion that compel us to the conclusion that be 
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must stand or fall with his confederate. The Chancellor so held, 
and we affirm his decree, except we direct title to be divested by 
decree instead of reconveyances, and that Canfield pay the costs 
of this and the Court below, inasmuch as the land in McNairy 
County will satisfy the costs, and is within reach of an execu- 
tion. 

Let the decree be affirmed with these modifications. 



GEO. J. CLEMENT et al. v. STATE,/or fise of J. F. SCOTT. 



:«a«liTille, mnrcli S, 1877. 



CuBNT AND Attorney — When Client May Dismiss Suit, Without Attor- 
ney's Consent. — The suit was brought upon an apprentice bond for the use of 
Scott. Afterwards the parties signed a writing directing the suit to be dis- 
missed. Scott's lawyers interposed, and the Court declined to dismiss. 

Held, a party has a right to dismiss a suit of this character, to compromise 
and arrange his own rights, and no agent or attorney of his, he being sui Juris, 
can control his action m such a matter, the attorneys having no lien except on 
recovery, not before. Xo fund was empounded. — [Ed. 



l!^E£MAN, J., DELIVERED THE OPINION OF THE COURT. 

This was a suit brought by Scott in the name of the State, on 
an apprentice bond. Several questions have been argued before 
us, but we need only notice one, which is conclusive of the case. 

After the suit had been pending some time, the parties compro- 
mised the case, and Scott signed a writing directing the suit to 
be dismissed. His lawyers, however, interposed, and the Court 
declined to dismiss. The case progressed, when another paper was 
signed and sent to the Clerk, peremptorily directing the suit to 
be dismissed. 

The attorneys again seem to have interposed, and the Court 
refused to dismiss the suit. In this he clearly erred. A party 
certainly has the right to dismiss a suit of this character, to com- 
promise and arrange his own rights, and no agent or attorney of 
his, he being sui juris, can control his action in such a matter. 
It is good public policy, that parties shall settle their differences 
without the expense and vexation of litigation, if it can be done. 
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and such settlements should be encouraged rather than dis- 
couraged by the Courts. 

The attorneys and Court, we suppose, went on the idea of a 
lien on the part of the attorneys for their fees, in case of recovery. 
But the lien, in a case like this, could only exist on the recovery, 
not before. The parties lived in the State — no fund had been im- 
pounded by the attorneys, and held under the orders of the Court 
— in fact, nothing to give the attorneys the right claimed. The 
plaintiff was examined on the trial, and shows the agreement was 
fairly entered into, and seemed perfectly satisfied with it. Even 
if it had not been fairly entered into, so far as he was concerned, 
he alone had the right to disaffirm his own act. His attorneys 
could not interpose to do it for him. 

Without further discussion, let the case be reversed^ and this 
Court will enter the judgment which the Court below should have 
entered, dismissing the case. The defendants below, however, 
will pay the costs of that Court up to the time of the trial, as that 
was the agreement. Costs of this Court follow the judgment of 
reversal. 



R. J. BLACKWELL v. WM. H. FITZPATRICK, AdmW. 



EviDBNCB— Pleading — Assignmsnt of Notb — Proof of Nbcbssary— Whks. 
— ^Where a party sues upon a note that has been assigned to him, it is neoessarj 
that he should prove the assignment, if contested, in order to establish his claim 
to the paper sued on ; vet such assignee will not be required to prove the assign- 
ment, unless it be denied by plea. If the suit originates in the Circuit Court, 
the plea should be written ; if it originates before a Justice of the Peace, the 
plea may be oral, either before him or on appeal to the Circuit Court. 

Cases Cited. — Richardson & Price v. Cato, 9 Hum., 460; Stone v. Bond, 3 
Heiflk., 425.— [£d. 



DBADEBICK, C. J., DELIVERED THE OPINION OF THE COUBT. 

Fitzpatrick, as administrator, obtained a judgment against 
Blackwell before a Justice of the Peace of Lauderdale County, 
upon a note assigned to his intestate. 

Blackwell appealed to the Circuit Court, the note upon the 
trial was read, to which defendant objected. The bill of excep- 
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tioDS shows that all the evidence in the cause was the note sued 
upon, and the assignment thereof by the payee to plaintiff's in- 
testate. The Circuit Judge, a jury being waived, rendered judg- 
ment in favor of plaintiff, and defendant appealed. 

The error assigned is, in allowing the assignment of the note 
to be read before any evidence of the assignment was introduced. 

In the case of Richardson & Price v. Cato, 9 Hump., 460, it 
was held in a case originating before a Justice of the Peace to 
be error in the Circuit Judge to overrule an objection taken on 
the trial to the reading of the assignment of the note sued on, 
the objection being, as stated at the time, upon the ground that 
such assignment was not proved^ the Court holding that the 
objection taken was equivalent to an oral plea, which was suffi- 
cient in a case coming up from a Justice of the Peace by appeal. 

To the same effect is the later case of Stone v. Bond, 2 Heisk., 
425. 

But in both these cases, it will be observed that the facts re- 
lied upon, and stated in the objection to the reading of the assign- 
ment, was that the assignment was not proved, and it is this oral 
statement of the ground of the objection, which was regarded in 
the one case as equivalent to the plea of non-assignment, and in 
the other as a defence which might be made orally on the trial, 
no written pleadings, as a general rule, being required in cases 
coming by appeal from a Justice of the Peace. 

The objection, without specifying the grounds of it, can not be 
considered a plea. A plea by a defendant in an action is a state- 
ment of facts constituting the grounds of his defence. 

The objection taken in this case was to the reading of the note 
without any specification of the grounds of the objection or state- 
ment of facts, upon which the objection rested or was based. 

If the ground of the objection had been specified, the oral plea 
thus interposed might have been answered by appropriate evi- 
dence. And while it is necessary that plaintiff should prove the 
assignment, if contested, in order to establish his claim to the 
paper sued on, yet the assignee will not be required to prove the 
assignment unless it is denied by plea. If the suit originates in 
the Circuit Court, the plea should be written ; if it originates 
before a Justice of the Peace, the plea may be oral, either before 
him or on an appeal to the Circuit Court. 

Let the judgment be affirmed. 
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WM- C. KYLE V. MARY, ROBERT KYLE et ah. 



KmoxTille, September ••, 1877. 



Administrator — Judgments Against — But Prima Facie Evidence op the 
Estate's Liability — In Suits Against the Heir to Satisfy Anckstob's 
Debts — Administrator Personally Liable — When. — Judgments against ad- 
ministrators are, at most, but prima facie evidence of debts against the estate, 
which the heir is entitled to contest, and show to be incorrect, in proceedings 
to subject his land, to the payment of his ancestor's debc, as provided for Dy 
Section 2267 of the Code. A judgment confessed contrary to the truth of the 
case, as understood by the administrator at the time, will only effect him, but 
can have no weight whatever against the heir. 

Cases CrrED.— 6 Yerg., 63, 66 and 68; 1 Yerg., 287, 288; Code, Sections 2267 
-9, 2258-9, 2262; Act of 1827 and 1784; 2 Yerg., 65; M. A Y., 358, 360.— [Ed. 



FEBEMAN, J., DELIVERED THE OPINION OF THE COURT. 

The original bill in this case was filed February 2, 1870, by 
W. C. Kyle, as a creditor of the estate of Robert P. Kyle, de- 
ceased, and is simply a proceeding to subject the lands of the 
estate to the payment of the debt of complainant, under the Act 
of 1827.— Code, Sec. 2,267. That Section is : " Where an ex- 
ecutor, not authorized by will to sell and convey real estate, or 
an administrator, has exhausted the personal estate of the de- 
ceased in the payment of his debts, leaving just debts or demands 
against him unpaid, or paid by the representative out of his own 
means, and the deceased died seized of real estate, the Chancery 
or Circuit Court where the same or any portion of it lies, may, on 
the petition of the representative, or any bona fide creditor, 
whose debt remains unpaid, decree the sale of such lands, or ot 
such portion thereof as may prove least injurious to the heirs and 
legal representatives, and as may be sufficient to satisfy the debts 
or demands set forth in the hill^ or petition, and shown to exist" 
By the next Section is provided, that before decreeing such sale, 
it must be shown that the pei*sonal estate has been exhausted in 
the payment of hona fide debts, and that the debts or demands 
for which the sale is sought, are justly due, and owing either to 
creditors or the personal representative, for advances out of his 
own means, properly made. By Section 2,269: "Such suits 
prosecuted under this Act, are to be conducted as other suits in 
equity," that is, as other suits of like kind, or suits to subject 
assets of an estate, are conducted by the established practice of 
said Court. This provision, together with the construction given 
them by the Courts, commencing with the leading case of Dulles 
V. Read, 6th Yer., 53— decided in 1834 — presents a simple and 
efficient mode of proceeding to attain the end designated, to-wit, 



THE TENNESSEE LEOAL REPORTER. 265 

■s. 

the appropriation of the real estate descended to the heir to the 
satisfaction of debts due, after the personal estate, the primary 
fund for this purpose, had been exhausted. It would certainly be 
an improvement on the system, however, if the whole estate could 
at once be brought under the control of a competent Court, the 
creditors all brought speedily before it, an account had of the as- 
sets, both real and personal, the latter collected under the direc- 
tion of the Court, and a sale of the realty ordered as soon as the 
necessity for it shown, without the delay incident to the exhaus- 
tion of the personalty in actual payment of the debts by the ad- 
ministrator. These assets usually consist mainly of notes given 
for personal property sold by the administrator, which can only 
be collected after considerable lapse of time, frequently as long 
as the two years and six months, the period fixed by our law in 
which suit may be brought against him. This state of things 
gives rise to much complication, and presents frequently much of 
difficulty, with vexation and expensive litigation, that might be 
avoided under a different system. 

But passing from this, we must take the law as we find it, and 
administer the rights of parties as fixed by it. This is a direct 
proceeding by appeal from the decree of the Chancellor ordering 
a sale of the land of the heir of Robert Kyle, deceased, and the 
only question before us is, whether, under the pleadings and facts 
shown in the record, this decree was a proper one. 

The language of the Code, which we have cited, as well as the 
known purpose of the Act of 1827, as given in the case cited, 
shows clearly that the object of the proceeding was to settle up, 
and complete the administration of the estate, when a sale of the 
realty became necessary, in one suit. To use the language of 
Judge Green, 6th Yer., p. 66, the Act of 1827 intended that the 
Chancellor, having an account of all the debts before him, and an 
exact knowledge of the character, description and probable value 
of the estate, should take the lands into the custody of the Court, 
and direct its -sale for the benefit of all, under such circumstances 
as would insure the best price. After adverting to the evils in- 
tended to be remedied, one of which was the accumulation of 
costs by separate suits on the part of creditors, he says : ^^ If 
this view be just, would not the Legislature have been guilty of 
great folly if it had been intended by this act that more than one 
bill should be filed by the administrator,^' and then adds, that the 
creditor may file his bill, where the administrator fails to do so, for 
the attainment of the identical same ends which would have been 
attained had the administrator filed the bill. 
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Properly, the debts remaining due, especially when the bill is 
filed by the administrator, should all be set out in the bill, and, ae 
far as they are known, the same should be done when the bill is 
filed by a creditor. The Court may, and in a proper case ought 
to enjoin creditors from bringing suit against the estate, as was 
held in the above case. The creditor who files the bill, as a 
matter of course, must specify his own debts, and can only ask a 
sale for the debt« there set out in his bill. If a debt should be 
omitted by oversight or mistake at the time, or should afterwards 
accrue to the party, these should be added by amendment or 
supplemental bill. When the order is made for an account ol 
debts, notice should be given to all creditors to come in and file 
their claims, which regularly ought to be by a petition, stating 
the nature and character of the claim. In cases of small sums, 
such creditor might probably appear before the master and file 
his claim, with its evidence in each case by affidavit, and if con- 
tested by the administrator or any creditor, make proof of the 
same, so as to meet the objection made to its allowance. This is 
certainly the proper practice in like cases in a Court of Equity, 
after the manner of which the case is required to be conducted. 

Without going further into a statement of these general prin- 
ciples, we but proceed to apply such of them as are proper to this 
case. 

The only debt mentioned, or claimed as due complainant in his 
bill, is the judgment obtained against White, administrator of 
Robert Kyle, June, 1868, for $2,399.67. In fact, as far as we 
can see, it is probable he is the only creditor who has eve* 
actively participated in this proceeding. A few other claims ap 
pear in the record ; by whom, and when or how presented does 
not clearly appear. So far as all these claims on the part of 
others are concerned, which have been disallowed, they are not 
before us, as no creditor has appealed except complainant. So 
far as any may have been allowed over the exception of defend- 
ant, they may be considered, on the appeal of defendant. The 
claim of complainant is stated substantially as follows in the biU : 
"That, as one of the creditors of the estate, he recovered a judg- 
ment in the Circuit Court of Hawkins County in June, 1868, for 
$1,399.67, with costs. -While the general statement is made that 
the estate had been involved in disastrous litigation, and the per- 
sonalty exhausted, leaving considerable just indebtedness unsat- 
isfied," yet the above debt is the only one specifically mentioned 
as due and unpaid. 

We proceed to an examination of this claim, as it stands iu the 
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record, that we may see whether it is shown to be a bona fide 
debt, or, in the language of the statute, "justly due and owing," 
so as to be the basis for a decree to sell the land sought to be 
sold in this case. The first question is, what is the force and 
effect of a judgment against the administrator ? Under the Act 
of 1784, carried into the Code, Section 2,258, and subsequent 
Sections, it is settled by a series of decisions unbroken, that the 
judgment against the administrator was not conclusive lien on a 
proceeding by scirie facias to subject lands descended to the 
payment of debts of the ancestor, notwithstanding the plea of 
" fully administered," or no assets, had been found in his favor, 
as provided for in Section 2d of the Act. — Code, 2,259-2,262 ; 
Ist Yer., 287-288, and authorities cited. See also notes to T. 
and S. Code, and cases cited, § 2,258. The heirs had the right 
to contest the original demand with the creditor of the ancestor 
to the full extent the administrator had, when first sued. — 1 Yer., 
288; 2d Swan, 168. The plea of fully administered found in 
tavor of the administrator, is only prima facia evidence of the 
right to the remedy given by scirafaciaSj under the act of 1784. 
1st Yer., 289. And if the administrator have a finding against 
him, or he permit it, or when the plea fully administered, or no 
assets is found against him, when really he had no assets, and 
afterwards proves insolvent, there is no legal liability on the part 
of the heirs and their lands that could be reached either in 
law or equity. — 1st Yer., 289; Peck v. Wheaton's heirs, Martin 
& Yer., 354 to 360. 

The remedy is against the administrator and his sureties, or 
against him personally. — Martin & Yer. — 2 Ibid. 

This being settled, the question is, does the Act of 1827 in any 
way alter these principles. No such purpose is found ia the Act ; 
on the contrary its language is clearly in accord with the pre- 
vious policy of the law, to exempt the realty from sale as long as 
personalty remained, which might by any means be appropriated 
to payment of debts. The personalty must be shown to have 
been exhausted in doing this before the sale can take place by 
the words of the statute. That this policy was intended to be 
preserved, in the construction given to the Act, in the case of 
Dulles V. Read, 6 Yer., 68, and of the correctness of this view, we 
can have no doubt. This being so, the judgment against the ad- 
ministrator can be, at most, hwi prima facia evidence of the debt 
against the estate, which the heir is entitled to contest, and show 
to be incorrect, in this new and independent proceeding to sub- 
ject his land to the payment of the debt of his ancestor, for the 
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satisfaotion of which the personalty is the primary fiind by our 
law, as it was at common law. 

This being assumed, how does this case stand on the facts ? 
The proof is clear and definite that this judgment was confessed 
by the administrator, not because he admitted, and was satisfied 
of the correctness of the claim of the plaintiff, but upon an agree- 
ment that the land should be sold, (as they thought they might 
do) and bought in by plaintiff, who was then to hold it for the 
daughter of Robert Kyle, she being his niece. This agreement 
the administrator swears was reduced to writing, and placed in 
the hands of A. A. Kyle, we believe, for safe-keeping. It is not 
produced it is true, but Kyle is examined as a witness in this case, 
and no effort is made to disprove this allegation. The plaintiff 
himself makes no statement in denial of this &ct, although his 
deposition is taken in the case. Under these circumstances we 
are compelled to take the facts to be as stated by White. It is 
further shown by White, the administrator, that in comparing the 
respective claims of himself, as administrator, against complain- 
ant, and complainant's claims against the estate, there was found 
to be only a few dollars, perhaps about fifteen, and this on the 
assumption that all claims then shown were to be allowed, as 
just, which the administrator swears he could not and did not ad- 
mit. In the face of all this, probably from a mistaken feeling 
that he ought to save the land for the infant daughter of the 
intestate, he consented to allow the judgment to go against him, 
with an agreement, however, that all proper credits were ulti- 
mately to be allowed. We need but say, that the judgment thus 
obtained cannot be allowed to stand for anything against the 
heir, who was no party to it. It must go for nothing in this in- 
vestigation. While a judgment bona fide obtained against the 
administrator might be prima facia evidence of the indebted- 
ness of the estate, a judgment like this, confessed contrary to the 
truth of the case as understood by the administrator at the time, 
can only affect him, but can have no weight whatever against the 
heir, who was not party to it. We need not go into other ques- 
tions presented in argument. If it be true, as seems to be held 
by a uniform current of decisions since the case of Oilman v. Tis- 
dale's heirs, 1st Yer., 288-9, that unless the plea of fully admin- 
istered or no assets is found in favor of the administrator, the 
creditor has no right to go against the land in the hands of the 
heir, either in law or equity, and the Act of 1827 does not change 
the rights of the parties or policy of the law, but only gives a dif- 
ferent mode of proceeding. Complainant must fail in any view 
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of his case. See, also, 2d Yer., 65 ; Peck v. Wheaton's heirs, 
Martin & Yer., (Coop. Ed.) 358-360. 

We need not discuss this case in any other aspect of it, nor 
authoritively settle the question suggest'Od in this case, as to effect 
of failure of administrator to plead, no assets, ar fully adminis- 
tered, this being the only claim before us in such form as to be 
considered. If failing for the reason given, the bill should have 
been dismissed. It is proper to say, in the language of the Court, 
in Peck v. Wheaton's heirs. Martin & Yer., 358, that the credi- 
tor ha&i ample remedy for his debt on the bond of the adminis- 
trator, as well as a personal remedy against him and his estate, 
on suggestion of devastavit, based on the judgment against 
him. 

The decree of the Chancellor will be reversed, and the bill 
dismissed, with costs of this and the Court below. Nothing is 
adjudged on the alternative prayer of the cross bill for an account 
against White, administrator. The decree in this case not to 
prejudice such right in any other proceeding for said purpose. 



KIRKPATRICK v. KIRPATRICK. 



:%a»hTllle, l>eGember Term, 1879. 



1. Evidence — Attesting Witnesses to a Will — Opinion of. — Subscribing 
witnesses only may give their opinion as to the sanity of testator, without giv- 
ing their reason. 

2. Same — Physicians. — A physician may state his deduction, as matter of 

Erofessional opinion, from facts stated by others, or observed and stated by 
imself. 

3. Same — Other Witnesses. — Other witnesses must state facts, and upon 
these facts, observed by themselves, they will be permitted to give their opinion, 
whether upon such facts they believe testator to be of sound or unsound mind. 
From the state of the testator's mind, to be ascertained from the facts and not 
from opinion, the jury is to determine the question whether the testator had 
capacity to make a will. But whether the particular phase of mental unsound- 
ness deprives a person of testamentary capacity, is a matter for the exclusive 
determination of the Court and jury. 

4. Arguendo. — After all it may be said to be a practice of questionable 
propriety to permit any witness to bring into the scales his private opinion, 
even upon facts observed and stated by him as to the testator's sanity. 
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Casks Cited.— 1 Phil. Ev., 661; 1 Greenl. Ev., § 440; 16 Ohio, 19; 9 Yerg., 
833; 2 Cold., 139: 6 Cold., 39; 1 Red. Wills; Vid. I Redf.; N. Y. Sur. Rep., 
118.— [Ed. 

8NEED, J., DELIVERED THE OPINION OF THE COURT. 

This issue devisavit vel non on a paper propounded as the 
will of Amos Kirkpatrick, deceased, resulted in a verdict and 
judgment against the will. The Court erred in permitting certain 
witnesses to state their opinions as to the testator's mental 
capacity " to make a reasonable disposition of his property." This 
was a mixed question of law and fact, and the very inquiry to be 
determined by the jury upon the facts. With certain qualifica- 
tions the opinion of that class of witnesses are received as to the 
soundness or unsoundness of the testator's mind, but the question 
whether the particular phase of mental unsoundness deprives a 
person of testamentary capacity, is a matter for the exclusive de- 
termination of the Court and jury. The law places the subscrib- 
ing witnesses about a testator when he is making his will, to 
judge of and attest his capacity. They only, therefore, may state 
their opinions as to the sanity of testator, without giving their 
reasons. The physician may state his deduction, as matter of 
professional opinion, from facts stated by others, or observed and 
stated by himself Other witnesses must state facts, and upon 
these facts, observed by themselves^ it has grown to be a prac- 
tice to permit them to give their opinion, whether upon such facts 
they believe the testator to be of sound or unsound mind. From 
the state of the testator's mind, to be ascertained from the facts 
and not from opinion, the jury is to determine the questions 
whether the testator had capacity to make a will. The rule is 
briefly stated thus : The witness cannot be asked a question, the 
answer to which involves matter of law, as well as matter of fact, 
as whether the testator was capable of making a will. — 1 Phil. 
Ev., 661 ; 1 Greenl. Ev., § 440 ; Runyan v. Price, 15 Ohio, 19; 
Gibson v. Gibson, 9 Yerg., 333 ; Van Huss v. Ramboldt, 2 Cold., 
139 ; Puryear v. Reece, 6 Cold., 39. The question before the 
jury is not one of mere vigor of intellect, or a want of it — not one 
of mere mental soundness or unsoundness — but whether the state 
of the mind, whether sound and vigorous, or otherwise, is such as 
the law recognizes as capable of making a valid testament. This 
is not to be determined by opinions, but by facts. After all it 
may be said to be a practice of questionable propriety to permit 
any witness, other than an attesting or a professional witness, to 
bring into the scales his private opinions, even upon facts 
observed and stated by him, as to the testator's sanity. There 
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are confessedly but few more delicate or difficult matters of in- 
quiry brought before the Court than these questions of testamen- 
tary capacity; and it is the common experience of lawyers who 
have observed the course of these litigations, that the validity of 
wills, in the judgment of the jury, is too often made to depend 
upon the opinion of some doughty citizen of influence in the 
vicinage, who is as often as otherwise the partizan or the clans- 
man of one or the other party. It is not every feeble, or eccen- 
tric, or aberrant mind that may not be a sound and disposing 
mind in the sense of the law. For it may appear that at the very 
hour of the execution of the will there was an interval of perfect 
testamentary capacity. The essence of the testamentary act is 
the volition of a mind, whether young and vigorous, or old and 
enervated, that yet has capacity to understand what it is about, 
to gather in all the subjects of its disposition and to remember all 
the objects of its gratitude and affection. **If," says the Touch- 
stone, '^ some fi-iend of a sick man of their own heads, shall make 
a will, and bring it to a man in extremity of sickness and reads 
it to him, and ask him whether this shall be his will or no, and 
he say yea, the testimony is very suspicious." Here, however, a 
Court and jury would have facts to be judged of, aud not the 
opinions of men as a basis of judgment. But the question when 
and how to fix, what D'Agupean calls " the doubtful and uncer- 
tain point, when reason vanishes and incapacity appears," has 
baffled the skill of the most scientific men, and is certainly too 
grave a matter to be determined upon the mere opinion of wit- 
nesses of the class referred to. — Vid. 1 Redf ; N. Y. Sur. Rep., 
118. But yet, the practice is tolerated of allowing this class of 
witnesses to give their opinion as to the general question of the 
mental capacity of the testator, as deduced from facts observed 
and stated by them. But we apprehend there can be but one 
sound opinion as to the propriety of extending the rule so as to 
permit them to give to the jury their naked opinions as to the 
capacity of the testator to make a will. 

The judgment is reversed and the cause remanded for a new 
trial. 
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SALATHIEL RILEY et al. v. JOHN FROST et al 



KaoxTllle, S«pt«si1»er — , 1877. 



Levy — Insufpicikncv of — Assurance op Titlk — Statute op Limitations. — 
The description in the levy in controversy was as follows : " Levied October 7, 
1857, on 100 acres of land, the property of Salathiel Riley and Francis Fannin, 
adjoining Joel W. Jarvls, In the 5th district." 

Held, the levy is insufficient, and the Sheriff's deed upon the same is inoper- 
ative, and not an assurance of title, or an effective inuniinent to create a title 
under the statute of limitations. 

Cases Cised.— 2 Yerg.,394; 3 Yerg., 177; 1 Hum., 80; 7 Hum., 181.— .[E». 



SNBED, J., DELIVERED THE OPINION OP THE COURT. 

This is an action of ejectment brought in the Circuit Court of 
Hancock County by the heirs at law of Frances FHunin, deceased, 
against the heirs at law of Tawce Gower, deceased, to recover a 
tract of land of two hundred and fifty acres lying in the said 
county. 

The action was begun on the 20th of September, 1875, and the 
issues, upon waiver of a jury, were submitted to the Circuit Judge, 
by whom they were determined in favor of the defendants, from 
which judgment the plaintiffs have appealed, in error. 

The defendants pleaded the general issue and the statute of 
limitations of seven years. The declaration describes the tract 
of land sued for, of two hundred and fifty acres, by metes and 
bounds, and there being no disclaimer of possession of any per* 
tion of the land sued for, filed by the defendants, the plea of the 
general issue admits the possession of the whole tract, and Uie 
efiect of the judgment below is to vest the whole in the defend- 
ants, as an absolute estate in fee under a Sheriff's deed, as an 
alleged assurance of title, which only purports to convey to the 
defendants' ancestor one hundred acres. We need not deraign 
the plaintiffs' title, as it is conceded to be good, unless the de- 
fendants have acquired a paramount title by the laches of the 
plaintiffs, under the statute of limitation. 

The facts are, that the defendants' ancestor, Tawce Gower, on 
the 30th of August, 1856, recovered a judgment before a Justice 
of said county against Enos Carter, James Riley and Salathiel 
Riley, upon which the ancestor of the plaintiffs, Frances Fannin, 
became the stayer. On the 7th of October, 1857, an execution 
under this judgment, for about $41.66 and costs, was levied by a 
Constable on "100 acres of land, the property of Salathiel Riley 
and Frances Fannin, adjoining lands of Joel W. Jarvis, in the 
5th District" On the 2nd day of August, 1858, Sheriff Camp- 
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bell, of said Coanty of Hancock, sold said land at public sale to 
Tawce Gower, for $52.90. On the 12th February, 1862, Sheriff 
Rains executed to said Tawce Gower a Sheriff's deed, reciting 
the foregoing facts, with no other description of the land con- 
veyed than such as it is assumed was given in the levy, in the 
wprds, "levied October 7, 1857, on 100 acres of land, the prop- 
erty of Salathiel Riley and Frances Fannin, adjoining lands of 
Joel W. Jarvis, in the 5th District." It appears in proof that the 
tract of land of 250 acres, now in controversy, did adjoin the 
lands of Jarvis and others, but that it lay north of a ridge, and 
was worth at the time of the Sheriff's sale about $1,000.00. It 
appears, also, that Salathiel Riley, one of the principals in said 
judgment, owned a tract o^ land of less than 100 acres, lying 
south of the ridge, and adjoining the lands of Joel W. Jarvis, in 
the 5th District, worth at the time of the sale about $1,000.00, 
and it cannot be doubted, from the proof, that the land of Sala- 
thiel Riley was the land levied on and sold, and the same at- 
tempted to be described in the deed. Under the said sale the 
said Salathiel Riley surrendered the land to Tawce Gower, in his 
life-time, who used and occupied it as his own. It is in proof, 
also, that Frances Fannin and Salathiel Riley owned no lands 
jointly. The land in controversy was conveyed by one Kerolett 
to Frances Fannin, on the 20th November, 1850, and he held 
and occupied the same from that time until the spring of 1865, 
when the troubles incident to the civil war led him to move into 
Virginia, where he died in 1868. From the time of the said 
levy, and the sale in August, 1858, up to the time of Frances 
Fannin's removal to Virginia in 1865, the defendants' ancestor, 
Tawce Gower, asserted no claim whatever to the land in contro- 
versy, but did assert a claim to the smaller tract of Salathiel 
Riley. When Frances Fannin went to Virginia he left the land 
in controversy in the control of an agent, who had control of it 
until late in 1866, when Tawce Gower, without the consent of 
Fannin and against the remonstrances of his agent, entered upon 
the land, and held and claimed it until 1871, when he died. 

This action was brought, as we have seen, on the 20th Sep- 
tember, 1875, and upon this character of possession, and under 
the said Sheriff's "assurance of title," the Circuit Judge 
held that the defendants were protected, and hold the lands by 
absolute title in fee. As a matter of fact, we think it is clear that 
the description of the 100 acres, as given in the levy and Sheriffs 
deed, has no reference to any part of the Fannin tract of 250 
acres* all of which the defendants have recovered in this action 
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But the rights of the parties must be determined upon the 
validity of the levy and sale, and upon the terms of the Sheriff's 
deed as an assurance of title. We hold that the description (A 
the land in the levy and deed is too vague, indefinite and uncer- 
tain to be recognized or sustained as an assurance of title under 
our law. Without reference to the extraordinary feature of the 
case, that upon an alleged assurance of title for only one hun- 
dred acres, the defendants have an absolute title adjudged to them 
of two hundred and fifty acres, we are constrained to hold that 
the deed is a nullity, even as to the one hundred acres it purports 
to convey, for the want of a sufficient description of the lands 
levied on and sold. This Court has laid down certain rules upon 
this subject, which must not be departed from. It was said in 
the case of Henderson v. Overton, 2 Yerg., 394, that " as an as- 
surance of title, a Sheriff's deed stands lower than any other." 
The land, it is true, need not be described in a levy with specific 
accuracy, by metes and bounds, but a general description will 
answer, provided it is sufficient to distingush it from other lands. 
And if the levy description is in itself defective, the title does not 
rest upon the description in the levy, but the deeds may come in 
aid of it, if that defines the locality with sufficient precision. 
Vance v. McNairy, 3 Yerg., 177 ; Parker v. Swan, 1 Humph., 80. 
The rule is that the levy must, at least, be so definite that pur- 
chasers must have the means of knowing what land is to be sold, 
so as to form an estimate of its value ; and there must be such an 
ascertainment, by description, of identity as shall prevent one 
piece of land from being levied on, and a distinct piece con- 
veyed. — Gibbs V. Thompson, 7 Humph., 181. The description in 
this case is " 100 acres of land, the property of Salathiel Riley 
and Frances Fannin, adjoining lands of Joel W. Jarvis, in the 5th 
District." How would a Sheriff or a purchaser identify the land 
sold under such a description ? Was it an attempt to levy on a 
hundred acres of Frances Fannin and Salathiel Riley as tenants 
in common ? How and where could such a tract be found in the 
face of the proof that they owned no land jointly ? We must 
hold the levy insufficient, and the deed inoperative and not an 
assurance of title, or an effective muniment to create a title under 
the statute of limitations. 

Reverse the judgment, and let judgment be entered here for 
plaintiff. 
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LEVISAY V. DELP et al 



KnoxTlUe, September Iff, 1877, 



1. Chancery Coukt — Has no Power to Protect Parties Possessing St at- 
UTK Privileges and Franchises — When. — Statement : The banks of she river 
are owned by different persons, both run a ferry and have the same landing, 
one with, the other, without a license. 

Heldj land may be appropriated to the use of a public ferry as an easement 
for the benefit of the public, but a person who runs a ferry, under a license, 
has no such rights against third persons, who «et up an opposition without 
license, as a Court of Equity can protect by injunction or otherwise. 

Cases Cited.— Story Eq. Eq. Jur. Vol. 2; Berry Ed., M27; 3 Yerg., 390; 
Code, Sections 1241, 1242 and 1248. 

2. Evidence — ^Records op County Court are — When. — In Courts of Equity 
the records fo the County Court, when duly certified to and regularly filed as 
evidence, become such as much as a deposition or any other tesumony. — [Ed. 



FREEMAN, J., DELIVERED THE OPINION OF THE COURT. 

This bill was filed to enjoin defendants from carrying on a 
ferry on Clinch river, to the injury of complainant's ferry, which 
was licensed by the County Court of Hancock County, in 1873, 
and had been kept up by him from that time. 

The proof shows complainant owns an undivided interest in 
the land on the north side of the river. Defendants in January, 
1876, had bought a small portion of the land, including the land- 
ing, on the south side, and soon after commenced to run their 
ferryboat, both parties using the same landings. It will be seen 
that this is not a contest between two rival claimants for a license 
to establish a ferry, as in most of the cases reported in our books. 
Complainant has his license, and by virtue of it enjoys the ferry 
franchise. His complaint is, that another party is engaged in 
running a ferryboat at the same place from the opposite side of 
the river, and his contention is, that the Court shall stop this by 
injunction. 

We do not say that there may not be cases where a Court of 
Chancery would intervene to protect the rights of a party, for an 
" injunction may be granted," says Mr. Story, (Eq. Jur., vol. 2 ; 
Berry Ed., § 927,) " in favor of parties possessing a statute privi- 
lege or franchise, to secure the enjoyment of it from invasion by 
other parties. The right would have to be clear and exclusive 
in such cases, and in England established, if disputed, by a 
verdict, before a perpetual injunction would be decreed." 

In our State, the ferry franchise is deemed one of public in- 
terest, standing on the same footing as a public road, and the 
land of a party may, on this principle, be appropriated to the use 
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of a public ferry, as an easement for the use of the public. — See 
3d Yer., 390. 

The County Court, by Sec. 4,206 of the Code, is given the 
general supervision over roads and ferries, to establish and regu- 
late the same. 

By Sec. 1,241, the owner of both banks of the river is entitled 
to have a ferry, upon application to the County Court 

By Sec. 1,242, where the banks are owned by diflFerent per- 
sons, each owner is entitled to keep a ferry ; and each is entitled 
to transport persons across the river, and land them on the oppo- 
site bank. 

By the next Section of the Code the County Court must au- 
thorize the ferry in such case, however, and is required to take a 
bond for faithful performance of the duties imposed by law. — See 
Sec. 1,248. 

The result of this is, that while complainant is entitled, under 
his license, while it is unrevoked, to nm his ferry, as against the 
other party he has no exclusive rights, which a Court of Equity 
ought to enforce, any more than a licensed merchant would have 
as against an unlicensed dealer, who might sit down and com- 
mence business by his side. The latter would violate the law by 
thus engaging in the business without license, but would not be 
answerable to the other party for such violation in a Court of 
Chancery. It would be an idle exercise of the injunctive power 
by the Court to restrain him in this case, when, as owner of one 
bank of the river, he may apply to County Court and obtain a 
license or order establishing his ferry ; this legalizing it at next 
Term of that Court. 

It is, perhaps, pfoper to refer to the question made by counsel, 
that the record of the County Court is not evidence in this case, 
because not made so by bill of exceptions. The cases referred 
to by counsel have no bearing on this case. They were at law. 
In this, the record duly certified, was regularly filed as evidence 
in the case, and became evidence, as much as a deposition or 
any other testimony. 

On the whole case the Chancellor's decree dismissing the bill 
is correct, and we affirm it with costs. 
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H. HARKLBROUD, in error, v. JOHN NAVE. 

KnoxTllle* October IS, 1877* 



CROS8- Action — May be Maintained — When. — Nave sued Harkleroud for 
balanee due as price of mill wheels. The defence was a warranty as to the 
wheels, and a breach of said warranty. 

Held, in such case a party has the right to show damages by way of cross- 
action, arising from breach of warranty, though he had not first tendered back 
or offered to return the wheels purchased. 

Cases Cited.— 3 Sneed, 431; 2 Head., 248-9; 1 Head., 266; Code, Section 2918. 
—[Ed. 



FREEMAN, J., DELIVERED THE OPINION OF THE COURT. 

Nave sued Harkleroud on note for balance due as price of mill 
wheels. The defence was a warranty as to the wheels and 
breach of said warranty. 

The Court charged the jury that the defendant could not re- 
cover, by way of set off or cross action, any damages for assumed 
breach of the warranty, unless he had first tendered back, or 
offered to return the wheels purchased. 

This was erroneous. The case of Rossor v. Hancock, 3d 
Sneed, 434, is supposed to sustain this view of the law, but that 
was not an action on the warranty^ but upon a deceit and fraudu- 
lent representation as to defects known to the vender at the time 
of the sale. Admitting that case to have been correctly ruled, 
which may be doubted, the rule laid down has no application. 
In fact that case is explained in 2nd Head, 248, as applying only 
where the vendee proposes to rescind the contract, and then he 
can recover for the fraud, but must first tender the property back. 
In this view it is correct. The case cited — 2nd Head, 249 — dis- 
tinctly holds further, that the case of Rossor v. Hancock was to 
be confined to a suit for fraud or deceit, when there was a war- 
ranty, which is not sued on. 

The party had the right to show damages by way of cross 
action arising from breach of warranty, by Sec. 2,918, as was 
properly held in the case of Ford v. Thompson, 1st Head, 266. 

For the error in the charge of the Court, let the judgment be 
reversed and case remanded for new trial. 
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WM. H. RAMBO v. R. A. DONELLY et at 



KnoxTllle, October IS, 1877. 



Redemption of Real Ehtate — Partial Rayments. — ^The purchaser may re- 
ceive partial payniente or demand the full amount. In the absence of any other 
agreement, partial payments must be understood, with reference to the re- 
demption laws, and by the favor of the purchaser. If at the end of two years 
the whole amount be not paid, the purchaser becomes debtor to the original 
owner to the extent of the amount paid, which may be recovered either in 
Chancery or by an action at law. 

Casks Cited.— Code, Sections 21, 24, 26.— [Ed. 



TURNBY, J., DELIVERED THE OPINION OF THE COURT. 

By §§ 21, 24 and 26 of the Code, "Real estate sold for debt 
shall be redeemable at any time within two years after such 
sale." 

" Any debtor whose interest in real estate has been so sold and 
is subject to redemption, may redeem said interest by paying to 
the purchaser, or to any one claiming under him, the amount bid 
or paid by him, with interest thereon at the rate of six per cent 
per annum, together with all other lawful charges." 

Under this statute the purchaser may demand the full amount 
in one payment and refuse partial' payments ; yet, under the 
statute, he may receive partial payment from time to time, and 
if by such partial payments, made within the time prescribed, he 
shall receive the fUU amount, with interest and other lawliil 
charges, the redemption is complete. 

In the absence of agreement to the contrary, a partial payment 
on the amount necessary to redeem must be understood to be 
made with reference to and in pursuance of the redemption laws, 
and by the favor of the creditor or purchaser. 

The indulgence by the purchaser and his relaxation of the 
rigor of the law, cannot be construed a waiver of his title acquired 
by the purchase and its conversion into a mortgage. If, after 
partial but without full payment, the two years expire, the pur- 
chaser, or those claiming under him, becomes debtor, to the extent 
of the payments, to him whose land has been sold, which may 
be recovered in an action at law or proper proceedings in chan- 
cery. 

Reverse the decree, with costs. Enter proper decree here. 
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W. p. TESTAMAN et al. v. HIRAM HOLT. 



KnoxTille, i««ptember Iff, 1S77. 



Sheriff — Motion Against for Insufficient Return. — A petition which 
assigns as the only reason for the non-execution of process, that the Sheriff's 
term of office would expire very 8cx)n after it came to his hands, is insufficient. 
In contemplation of law he was still the Sheriff, and his official term continued, 
as a matter of law, until the qualification of his successor. Ue should have 
made the levy, and not have risked the contingencies by which the plaintiff 
may have lost his debt. 

Cases Cited.— 2 Sneed, 18; 5 Cold., 223; Code, ^§ 368, 369; Const, of Tenn., 
Art. 7, k 6.— [Ed. 



SKEED« J., DELIVERED THE OPINION OF THE COURT. 

This was a motion in the Circuit Court of Hancock County 
against the Sheriff and his securities for the insufficient return of 
an execution. 

The motion was allowed and judgment rendered against the 
defendants for the amount due on the execution, and costs. This 
execution, on this judgment, was superceded upon a petition for 
writ of error coram noMSy which, upon motion, was dismissed. 

The return complained of was in the words and figures follow- 
ing: 

" Came to hand August 23, 1876, too late to be executed, 
therefore is not satisfied. September 2, 1876. 

(Signed) W. P. Testaman, Sheriff. 

The return term of the execution was held on the fourth Mon- 
day in September, 1876, and the only reason assigned in the 
petition for the non-execution of the process was, that the de- 
fendant's term of office would expire on the 4th of September 
next aider the execution came into his hands. The Circuit Judge 
very properly dismissed the petition. The return on its face is 
insufficient. It was the simple duty of the Sheriff to obey the 
mandate of the Court, by making a levy, and not to abide any of 
the contingencies by which the plaintiff may have lost his debt. 
The eight oc ten days in which he held the process in his hands, 
gave him ample time for this. If the return had set forth all the 
facts in exculpation that are shown in the petition, the return 
would not have excused him. For all the purposes of this case 
in contemplation of law, he was still the sheriff; and, indeed, his 
official term continued, as a matter of law, until the qualification 
of his successor. 

But thi? Court has held that the officer who commences the 
execution of a writ of ^eri faciaSy is bound to finish it. If he 
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has levied the writ on the goods of the debtor, he cannot even 
deliver the writ and the goods to his successor in discharge of 
himself, but must sell the goods, and make proper return, in the 
same manner as if his office had continued. — Campbell, Gov., v. 
Low et aly 2 Sneed, 18; 5 Cold., 223; Code, §§ 368-369; Const 
Tenn., Art 7, § 5. 
Affirm the judgment. 



(Smral Segal Informalimi- 



.1 



OF THE NASHVILLE BAH. 



List of Journals from which Abstracts are taken : 

NAME. ABRSVIATION. ADDRESS. PUBLISHED. 

Albany Law Journal Alb. L. J. Albany, N. Y. Weekly. 
American Law Record. Am.L. Rec. Philadelphia Pa. Monthly, 



Central Law Jourdal. O. L. J. 
Chicago Le^al News. C. L. N. 
Copp's Land Owner. C. L. O. 
Pittsburg Legal Journal. P. L. J. 
The Law and Equity) j. ajj R 

Reporter. ) ' ' ' 

The Texas Law Journal. Tex. L. J. 
Washington Law Re-) y^^^ j^ ^ 

porter. ) 

Weekly Notes of Cases. W. N. C. 
Western Jurist. West. Jur. 



St. Louis, Mo. Weekly. 
Chicago, ni. Weekly. 

Washington, D. C. Monthly. 
Pittsburg, Penn. Weekly. 

New York, N. Y. Weekly. 

Tyler, Tex. Weekly. 

Wa8hington,D.C. Weekly. 

Philadelphia, Pa. Weekly. 
Des Moines, la. Monthly. 



PRICE. 

15 -cents. 
60 cent«. 
50 cents. 
10 cents. 
20 cents. 
10 cents. 

25 cents. 

15 cents. 

10 cents. 

20 cents. 
50 cents. 






ABSTRACTS. 

COMMON CARRIER. When Liabil- 
ity Commenoes and Terminates. The 

liability of a common carrier com- 
mences when the goods are delivered 
to him or his authorized agent, and is 
discharged by the delivery of the 
^oods. If he is an intermediate car- 
rier, this duty is performed by a deliv- 
ery to a succeding carrier for further 
transportation and an acceptance by 
him. E. G. Pratt v. Grand Trunk R. 
B. Co., Sup. Ct. U. S.— [Ch. L. N., 
Nov. 17, 1877. 

CORPORATIONS. Dissolation. Debts 
Doe and Owing. The doctrine of the 
common law, that on the dissolution 
of corporations, due and owing to or 
by the corporation become extinct, has 



become obsolete. McCoy et al. v. Far- 
mer et al.. Sup. Ct. Mo.~[L. & E. R., 
Nov. 7, 1877. 

DEED. Delivery. To constitute a 
delivery of a deed, the grantor must, 
by act or word, or both, part with all 
right of possession and dominion over 
the instrument, with the intent that it 
shall take effect as his deed, and pass 
to his grantee. The commitment of a 
deed to a third person, with the reser- 
vation of the right on the part of the 
grantor to withdraw it at any time 
before his death, and in case it was 
not so withdrawn, to be retained until 
the death of the grantor, and then to 
be delivered to the grantee, is no legal 
delivery, and will pass no title to the 
grantee. Brown v. Brown, Sup. Ct. 
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GENERAL LEGAL INFORMATION, 



Maine. -[Am. L. Rec, November, 
1877. 

EASEMENT. ExtinffulHhmcBt. An 

easement appurtenant is extinguished 
when the dominant estate ceases to 
use it, and is itself the dominant es- 
tate, so disposed that tlie easement is 
of no use or value. Canney v. An- 
drews, Sup. Ct. Mass.— [L. & E. R., 
Nov. 7, 1877. 

ETIDENCE. Preponderance of in 
ClYll Cases. The party holding the 
affirmative in an issue in civil cases, is 
required to adduce such a preponder- 
ance of evidence as will satisfy the 
jury to a reasonable certainty, not to 
an absolute moral certainty, of the 
facts alleged. Sparks v. Dawfon, Sup. 
Ct. Tex.—[1 Tex. L. J., No. 3. 



LIBEL. 1. PrlvUeffed Publlcatton. 

Where a Court or public Magistrate is 
sitting publicly, a fair account of the 
whole proceedings, uncolored by de- 
famatory comment or insinuation, is 
privileged, whether the proceedings 
are on a trial or on a preliminary and 
ex parte hearing. 

2. Same. To make It privileged 
there must be at least so much of a 
public Investigation as is implied in a 
submission to the judicial mind with a 
view to Judicial action. 

8. Same. Publishing Contents of a 
tition for Divorce. A petition for di- 
vorce was filed in the Circuit Court 
against plaintiff, charging her with 
adultery. Defendant, before the peti- 
tion was brought before the Court for 
judicial action, published in its news- 
paper the substance of the petition 
without defamatory comments. Held, 
that the publication was not privi- 
leged, but that the law presumed mal- 
ice therefrom, and that an^^action for 
libel would lie. 

4. Same. Malice Question for .the 
Jnry. But the question of malice is 
one for the jury on all the facts in 



evidence, and it is not for the Court to 
say whether or not the defendant has, 
by its testimony, rebutted the pre- 
sumption arising from the publica- 
tiou. Belle Barter v. St. Louis Dis- 
patch Co., St. Louis Court of Appeals. 
-[Cent. L. J., Oct. 26, 1877. 

MARRIED WOMEN. Promissory 
Note. Separate Estate. A promis- 
sory note was given by a husband 
and indorsed by the wife in these 
words: ** I hereby bind and charge 
my separate estate for the pay- 
ment of this note." Geld, that the, 
indorsement upon which the credit 
was given was sufficient consideration 
to support the contract, and because 
the note was given and accepted under 
tlie circumstances, the debt is consid- 
ered in law to have been contracted 
for her benefit, and her separate estaU; 
will be held liable for the payment of 
the note. Budinger & Hof, v. Teresa 
Gobel, Sup. Ct. Ohio.— [Am. L. Rec, 
November, 1877. 



MANDAMUS. To Compel Issuance 
of Certificates of Stock. Where the 
relator claims that he is the owner of, 
and entitled to, cerUiin certificates of 
mining stock, which the trustees of h 
corporation refuse to issue to him. 
Held, that a mandamus is not the 
proper remedy, as he has an adequate 
remedy at law by an action against the 
corporation for the value of the stock 
claimed. StAte, ex rel. Elliott, v. 
Guerrers, Sup. Ct. Nevada.— [L. & K. 
R., Nov. 7, 1877. 

NEGLIGENCE. Construction of Tel- 
egraph Line. CnnsnalCasnalty. Where 
a storm of unusual severity occurs, 
such as could not have been reasonably 
expected, and blows down one of tiie 
poles of a telegraph line, althougb 
properly constructed, and thus injures 
a person passing by, it is error U) in- 
struct the jury that the telegraph com- 
pany were liable for not constructing 
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the lines in such a manner as to resist 
the violence of the storm. 

DatjT of the Company. Degree of 
Care in Constmction. A telegraph 
company is bound to use such reason- 
able care in constructing its line that 
travellers should not be injured by it; 
it is not 'bound to render it absolutely 
safe for the public. Ward v. Atlantic 
& Pacific Telegraph Co., N. Y. Ct. of 
Appeals.— [L. & E. R., Nov. 7, 1877. 

PARTNERSHIP, Execution. Levy. 

Where an execution, in favor of an in- 
dividual creditor of one of the mem- 
bers of an insolvent partnership, is 
levied upon his interest in certain 
goods belonging to the firm, an action 
will not lie by the other partners for a 
perpetual injunction to restrain the 
Sheriff from selling, even though the 
officer and the creditor have notice of 
the partnership. The purchaser would 
acquire only such interest as the exe- 
cution debtor had, subject to all the 
firm liabilities. Wickam v. Davis, 
Sup. Ct. Minn.— [L. & E. R., Nov. 7, 
1877. 

Test of Partnership. Participation 
in Profits. The right to participate in 
the profits of a business is a strong 
prima facie test of partnership, but is 
not conclusive. The intention^ when 
ascertained, must control. In re How- 
ard, Ct. of Appeal (English).— [L. & 
E. R-, Nov. 7, 1877. 



PROMISSORY NOTES. Party Both 
Maker and Indoraer. Notice. Where 
one draws a note payable to himself. 



there is no contract until he endorses it 
to some one, and his endorsement be- 
comes a direct, not a contingent, lia- 
bility. He is, in fact, the maker, and 
not entitled as endorser to notice of 
dislionor. 

Signing as Execntor. Liability. The 
maker of a note who signs as ** execu- 
tor of A. B.," does not thereby limit 
his individual liability thereon. Aug- 
hinbaugh v. Roberts, Sup. Ct. Penn. — 
[L. & E. R., Nov. 7, 1877. 

RAILROAI>. Injury to Employees. 
Latent Dfects in Machinery. Dnty of 
Company. It is the duty of a railroad 
company to use due care and skill in 
providing safe machinery for its ^em- 
ployees to operate, and to adopt and 
apply all reasonable tests to discover 
defects in its machinery, but it is not 
responsible for injuries received by its 
employees through latent defects of 
machinery, where due care has been 
taken to provide against such defects. 
Smith V. Chi. & M. & St. P. R. R. Co., 
Sup. Ct. Wis.— [Cent. L. J., Nov. 16, 
1877. 



TAXATION. Dae Process of Law. 

The constitutional provision, that no 
State shall deprive any person of life, 
liberty or property without ** due pro- 
cess of law," does not mean a judicial 
proceeding. The summary collection 
of taxes, without a previous judgment 
of a Court, competent jurisdiction 
does not violate this provision of the 
Constitution. McMillan v. Anderson, 
Sup. Ct. U. S.— [Chi. L. N., Nov. 17, 
1877. 
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ETTHHOTTGnS OXT TAXATION. 

FEDERAL, STATE AND MUNICIPAL. 

A Treatise on ihe Laxo of Taxation as imposed by the States and their MxinicipaXties, 
or other subdivisions, and as exercised by the Oovernment of the United States, 
particularly in the Customs and Internal lievenae, — By Hon. W. H. Burboughs. 

This important work on Taxation, upon which Judsre Burroughs has been engaged for aer- 
eral years, is the most exhaustive treatise on the subject yet offered (nearly two years later 
than any other work on the subject), embracing a thorough examination of the principles of 
law involved in the system of Taxation as practiced by the States of the American Union, and 
their various Municipalties, as well as the system adopted by the Federal Government. 

I^aiFryers -will flnd this work to fee tlie Fullest, tlie Most Coia- 
preheiislTe, and the Lifttest on the I^awr o£ Taxation. 

THE POWER OP THE STATE TO TAX, and the limitations on that power, are fuUy 
treated. The License Tax: the Tax on Corporations; Exemptions from Taxation; the As- 
sessment and Collection or the Tax; and the sale of Land for non-payment of Taxes, are 
more carefully considered than in any other work. 

MUKICIPAL TAXATION, or Taxation by the subdivisions of a State, is fully examined, and 
special attention is given to the important and vexed questions growing out of Mdxicipal 
BONDS and Local Assessments. 

FEDERAL TAXATION is discussed only in this work. More than 200 pages are devoted to 
this branch of the subject, and every case of anv importance, referring to Taxation as ex- 
ercised by the Federal Government, "has been reierrea to. 
'* Burroughs on Taxation" is a handsome volume of 805 large octavo pages. Paper, 

printing %nd binding, in the best law book style. Price, $0.50, for which sum the work will be 

sent by mail or express, prepaid. 

The Standard American work on Slander and Libel : 

TOWNSHEND ON SLANDER AND LIBEL, 

A Treatise on the Wrongs called Slander and Libel, and on the remedy by Civil Action for 
those Wrongs. To which is added, in this edition, a Full Chapter on Malicious Prosecu- 
tion, By John Townsend, Esq., of the New York Bar. 
The first edition of Mr. Townsend'e Treatise was less than GOO pages, containing references 

to some 8.000 cases. This New Third Edition has been extended to 825 pages, and refers to 

nearly 6,000 cases in the Reports (American, English, Irish, Scotch, Canadmn and Australian), 

and to some 300 text and other books. 

Mr. Townsend's Treatise may fairly be said to be exhaustive of the subject of which it 

troais. It contains every thing of any value to the lawyer to be found in Starkie, Holt, Cooke, 

Jont'H. Borthwick, Mence, Heard, Hillard, Addison and Bigelow. Besides, Mr. To hii send treats 

of sevi'inl important topics not to be found in any of the other books. 

Townshend on Slander and Libel is in an extra large octavo volume of 825 pages, printed 

and bound in the best law book style. Reduced price, $6.60, for which the boox will oe seat 

prepaid. 

BUMP'S BANKRUPTCY. 

TENTH EDITION— To September, 1877. Now over One Thousand and Fifty pages. 

The Rreat merit of " Bump's Bankruptcy " is its completeness. Every thing connected with 
th<> law IS given. The Treatise is the only one that even professes to be a guide throufrh the in- 
tricacies and details of Practice. The Note's are a Complete Digest of all the Judicial Deci- 
sions under the Law, down to September, 1877. More than 8,000 Reported Ca^es an> cited, and 
every point decided is given in the work. Although the Tenth Edition is much enlarged, the 
price is still kept at 97.60. 

WATERMAN'S U. S. CRIMINAL DIGEST. 

A DIGEST OF THE DECISIONS IN CRIMINAL CASES contained in the Reports of the 
Federal Courts and the Courts of the several States. From the earliest period to the pres- 
ent time. By Thomas W. Waterman, Esq., Counsellor-at-Law. 

f/Sf* I'be leading feature aimed at in this digest have been the incorpation into it of all of 
Federal and State decisions on criminal law of anv imnortance. omittlnsr such as areobso- 




statement of facts, whenever such statement is needed for the understanding of the subject; 
the bringing together under each head all the cases which support the same proposition, thus 
avoiding the needless reiteration of similar legal principles; and, finally, the systematic and 
orderly arrangement of the whole, with appropriate cross references. 

WATERMAN'S UNITED STATES CRIMINAL DIGEST is in one extra large roysl 
octavo volume— in clear type, on fine paper— in best law binding. Price |8.oou net, for which 
sum the work will be sent, prepaid, by express. 

BASER, Y00RHI8 ft CO., Law Publishen, New York 
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MAHULDA J. LOVELACE v. WILLIAM & A. J. LOVE. 

LACE. 



KMoxTllle, JuMe Term, 187ff. 



1. Homestead— Dower— Widow Entitlbd to Both — ^Whkn. — ^The right of 
dower is unaffected by any le^slation creatine a homestead, except as to the 
mode of its assignment prescribed by the ar*t of 1873. The widow of an intes- 
tate, dying seized and possessed of real estate, is entitled to both homestead and 
dower. 

9. Mode op Assignment. — ^The homestead shall first be set apart, as dower is 
set apart by the same commissioners, and tiien one-third of the remaicider will 
constitute the dower. 

Authokitibs Cftbd. — Constitution of 1870, Art. 11, Sec. 11; Code, Sec. 2,114; 
Aot of 1873, Ch. 98, Sec. 1.— £d. 



DBADERICK, J^ DELIYEBBD THE OPINION OF THE COnRT. 

The record in this case, upon an agreed state of facts, presents 
the question whether the widow of an intestate, dying seized and 
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possessed of real estate, is, under our laws, entitled to take both 
dower and homestead in said lands. 

The Circuit Judge, to whom tj^e queslion was submitted by 
agreement, so held, and the defendants, heirs at law of said in- 
testate, have appealed to this court. 

The right to dower is not questioned, but it ie insisted that the 
later acts, passed since the adoption of the Constitution of 1870, 
were intended to enlarge that right by protecting the homestead 
to the value of $1,000, exempting it from forced sale, and pro- 
tecting it from alienation by the husband, without the consent of 
the wife. 

Art 11, Sec. 11, of the Constitution, declares that "A home- 
stead in the possession of each head of a family, and the im- 
provements thereon to the value, in all, of one thousand dollars, 
shall be exempt from sale under legal process during the life of 
such head of a family, to inure to the benefit of the widow, and 
shall be exempt during the minority of their children occupying 
the same." Nor shall it be alienated without the joint consent 
of husband and wife, etc. 

Code, Sec. 2114 a. contains the enactment of the second session 
of the Legislature of 1870, embodying substantially the provisions 
of the Constitution above quoted. The act of 1873, Ch. 98, Sec. 
1, directs that the homestead inuring to the benefit of a widow, 
shall be set apart as dower is set apart, and by the same com- 
missioners, and where she is entitled to both out of the same 
lands, the homestead shall first be set apart, and then one-third 
of the remainder in value, as dower, etc. 

There is nothing in the provision of the Constitution referred 
to, nor in any legislative acts subsequently adopted (passed?) 
which can be held as qualifying or restricting the widow's right 
to dower: while the act of 1873 clearly recognized the right to 
both dower and homestead, and prescribes the mode in which 
both are to be assigned. 

The hardships and apparent injustice suggested in the argu- 
ment may, in some cases, arise under the law as we construe it 
But we are of opinion that the right of dower is unaffected by 
any legislation creating a homestead, except as to the mode of 
its assignment prescribed by the act of 1873 — ^and the law giv- 
ing the homestead is equally explicit — so that we are compelled 
to hold that the judgment of the Circuit Court is correct and 
mu&t be affirmed. 
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TONCRAY V. TONCRAY, Executor, etc. 



KnoxTille, October IS, 1S77. 



1. Infancy — Parents Liable for Maintenance — When. — A brother, as a 
volunteer, undertook the maintenance and edui^ation of his sister, who had 
abandoned her father's home, and without his fault. 

Heldy under such circumstances, no promise to pay by a mere volunteer for 
the maintenance of the child, can be implied on the part of the parent. He who 
intervenes in such a case, to make the child independent of the p^irent, does 
but encourage its alienation from the line of filial duty, and stands in no rela- 
tion to be favored by the law. 

2. Arguendo. — ^The father was bound to support his child, and that obliora- 
tion might Ije enforced against him as a legal duty, if she had been compelled, 
by bad treatment, to abandon the paternal roof, the law would compell hlcn 
to furnish the infant daughter, under such circumstances, the necessaries of 
life. The parent is bound by positive law to protect, to educate, if able to do 
so, and to maintain his child during its minoiity, or until its voluntary 
almndonment of the parent's protection. But the duties of the relation are 
mutual and reciprocal. The parent is bound to provide for the child; but 
he is, on his part, entitled to the obedience, to the custody, and to the services 
of the child. If the authrity of the parent is abjured by the child without 
any necessity occasioned by the parent, all legal obligation to provide for the 
child is at an end ; and, in such a case, the parent cannot be made liable for 
even necssarries furnished his child %y a volunteer, except hv his consent. 

CA8K8 Cited.— Tyler Inf., 101; Par. Cont. 254; Cliitty Cunt. 119; 2 Story 
Eq., 1,309, 6 vol.; Gordon v. Potter, 19 Verm., 350; Raymond v. Loyles, 10 
Barber, 483; Mortiniore v. Wright. 6 M. & Y., Seoul Dom., Rel. 328, et «eg.; 
2 Story Eq. 1,349. 6 vol.; Gordon v Potter, 17 Verm., 348; Tyler In,, 111. 



.SNEBD, J., DELIVKKED THE OPINION OF THE COURT. 

The action is brought by A. R. Toncray for the use of Wm. J. 
Toncray, hit brother, against Chas. P. Toncray as Executor of 
Jackson C. Toncray, dec'd, the father of the nominal and real 
plaintiff and the defendant, in an account for board, tuition and 
clothing furnished by A. R. Toncray to his sister Julia. The ac- 
ccount is for $857. and it was sold and translerred by A. R. Ton- 
cray to Wm. J. Toncray for, at net, $105, and this action is 
brought for the use of the latter upon the following state of facts: 
Prior to the year 1868, the date of the first item of account, 
Jackson C. Toncray^ the testator of defendant., and the father of 
Julia and all the other pa.tiee, was living in Abingdon, Va., 
where he was keeping house. His daughters, one of whom was 
Julia, was living with him, his wife having died in 1862. The 
old man was possessed of a small estate, amounting to three 
thousand dollars or more. While his daughters lived with him, 
he provided for them in every proper manner. They left him 
alone and went to Iowa, without fault on his part, as far as we 
are advised by the record. He complained of this and said they 
had not treated him right, and declared his intention to do noth- 
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ing more for them. The old man left Abingdon and came to 
Blizabethton, in Carter county, Tenn., and from that time to the 
time of his death in 1874, he had his abode with one of his sons 
in Blizabethton. The daughter, Julia, came back from Iowa to 
Carter county, and was living with one of her brothers when the 
nominal plaintifiF in this action, A. R. Toncray, sent for her and 
undertook to have her educated and maintained at his own ex- 
pense, without privity with his father, and this, he says, he ^n- 
dertook with his own free will, without intending or expecting to 
be reimbursed by his father or any other person. His father, in 
his lifetime, made no promise of reimbursement, nor did he ever 
make any such demand of his father, nor did his father ever in 
any manner recognize any obligation to him, but his father always 
said he would not pay him; but that if the other boys would do 
as well by their other sisters as the nominal plaintiff had done 
for Julia, there would, perhaps, be enough of his estate to com- 
pensate them all. After the old man^s death, and the qualifica- 
tion of his executor, this action was brought. Upon waiver of a 
jury trial, the matters in controversy were submitted to the Cir- 
cuit Judge, who was of opinion that the plaintiff was entitled to 
recover, and judgment was rendered accordingly for the sum of 
^487 and costs. The defendant appealed. 

We are of opinion that the judgment is erroneous, and that, 
upon the foregoing facts, no recovery can be had. The principles 
of law which must be held decisive ol the rights of the parties 
are obvious and elementary. The brother, in this case, as a 
volunteer undertook the maintenance and education of his sister, 
with a full knowledge of the fact that she had defiled the author- 
ity of the father — had abandoned his home and protection — and 
without any intention whatever of ever looking to the father for 
payment, which the daughter was suhpotestate parentis in fact, 
the father was bound to support her, and that obligation might be 
enforced against him as a legal duty if she bad been compelled 
by bad treatment to abandon the paternal roof. The law would 
compell him to furnish the infant daughter, under such circum- 
stances, the necessaries of life. The parent is bound by positive 
law to protect, to educate, if able to do so, and to maintain his 
child during its minority, or until its pater fymiliatum or volun- 
tary abandonment of the parent's protection. But the duties of 
this relation are mutual and reciprocal. The parent is bound to 
provide for the child ; but he is, on his part, entitled to the obe- 
dience, to the custody, and to the services of the child. If the 
authority of the parent is abjured by the child without any neces- 
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sity occasioned by the parent, all legal obligation to provide for 
the child is at an end ; and in such a case, the parent cannot be 
made liable for even necessaries furnished his child by a volun- 
teer, except by his consent. — Tyler Inf., 101 ; Par. Cent., 254 ; 
Chitty Cont, 119; 2 Story, Eq., 1399, 6 vol.; Gordon v. Potter, 
19 Verm., 360; Raymond v. Loyles, 10 Barber, 483. In points 
of law, said Lord Abinger, a father who gives no authority, and 
enters into no contract, is no more liable for goods supplied to his 
son, than a brother, or uncle, or a mere stranger would be. Mor- 
timore v. Wright, 6 M. & Y. ; Seoul, Dom. Rel. 328, et seq. The 
English cases, says Mr. Story, seem to establish the proposition 
that the father cannot be made liable for necessaries furnished his 
child by volunteers, except by his own consent, expressed or im- 
plied. 2 Story Eq., 1,349, 6 vol. In the case of Gordon vs. Pot- 
ter, 17 Verm. 3 48, in case of Redfield estates, the doctrine is 
thus : "It is obvious that the law makes no provisions for strangers 
to furnish children with necessaries against the will of the p'lrents 
even in extreme cases, for if it can be done in extreme cases, it 
can be done in every case where the necessity exists, and the 
right of the parent to control his own child will depend on his 
furnishing necessaries suitable to^the varying tastes of the time. 
There is no stopping place short of this if any interference is al- 
lowed." And thus it was held in Raymond v. Loyles, 10 Bab. 
483, that a third person, who supplies an infant with necessaries, 
cannot maintain an action against the parent therefor, unless the 
latter has expressly or impliedly contracted to pay the amount. 
Tyler Inf. 111. But the duty of the parent to protect and main- 
tain his minor child, though recognized and enforced by the 
municipal laws, has its foundation tn the^t^^ excflsior of natu- 
ral obligation, which improves the reciprocal duty of respect, 
obedience and service upon the child thus fostered and main- 
tained. And it is only so long as the child is found in the line 
of filial duty in this respect that the law will enforce the recip- 
rocal obligations of the parent. In the case before us the child 
had repudiated this obligation, had abandoned her father's home, 
and abjured his authority without his fault; and under such cir- 
cumstances no promise to pay a mere volunteer for the maintain- 
ance of the child can be implied on the part of the parent. He 
who intervenes in such a case to make the child independent of 
the parent, does but encourage iis alienation fi^om the line of 
filial duty, and stands in no relation to be favored by the law. 
The nominal phiintifi^ had voluntarily assumed the burden, with a 
full knowledge of the facts, and with no expectation of reim- 
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bursemeDt, and in such a case he cannot be permitted to contra 
vene his good intentions. 

Let the judgment be reversed, and judgment entered here for 

the defendant. 



THOS. M ALONE Y, AdmW, etc., in errw, v. A. B. WILSON, 

AdnCr, etc., in error. 



KaoxTllle, flepteMber Term, 187T. 



Statute of Limitation — ^Request for Delay. — Where a request for deity ta 
made, the purty airreeiiig not to take advantage of the statute of three years for 
non-re8it}ent creditors, he will not be estopped from pleading the aiatote oi ^ 
yearijt in defence of the <ebt 

r^SEs Cited.— Charles Lloyd, Adrn'r, v. Nancy Lloyd, et aL, MSS., Cwle,H 
2,S 9, 2,280, 2,281, 2,786.— Ed. 



DEADERICK, C. J.. DELIVERED THE OPINION OF THE COURT. 

This suit was instituted upon an account by Owen, intestate of 
Wilson,, against Maloney, Administrator of Robert Johnson, de- 
ceased, and before a Justice of the Peace.^ 

Judgment was rendered in favor of defendant, Maloney^ and 
the cause was taken by certiorari to the Circuit Court, where 
judgment was rendered for the plaintiff Wilson, and defendant 
has appealed to this court. 

The suit was begun on the 4th day of December, 1875, upon 
two accounts beginning in 1867, and the last item of which ia 
charged Februar} 8, 1869. 

'J he facts were admitted, and the cause decided by the Judge 
without the intervention of a jury, by consent of the parties. 

It appears that Robert KcKee was qualified as administrator of 
Johnson, 7th of June, 1869, he having died on the 4th of April, 
1869 ; that the accounts sued on were presented to said McKee 
on the 8th of June, 1872, when he wrote upon the same the fol- 
lowing endorsement: 

*^The within accounts, presented to me as administrator of 
Robert Johnson, dec^d, and by my special request suit will not be 



THE TENNESSEE LEQAL HEPORTEK. 287 

broaght on them for three years from this date, as I have no funds 
belonging to the estate with which to pay debts against the same. 
This endorsement does not waive any defense against said ac- 
counts, except the statute of three (3) years, the creditor being a 
non-resident of the State of Tennessee. 

Robert M. McKee, 

June 8, 1872. Adm'r, etc., of Robert Johnson, dec'd." 

The Circuit Judge held that this request suspended also the 
operation of the statute of limitation of six years, and gave judg- 
ment for the plaintiff for the amount of the accounts, with in- 
terest thereon. At the November term, 1875, of the County 
Court, McKee resigned as administrator of Johnson, and Thomas 
Maloney, the plaintiff in error, was appointed and qualified at the 
same term administrator de bonis non. On the 8th of February, 
1869, the last charge in the account is changed. From that date 
to the 4th of December, 1875, when the suit was brought, more 
than six years had expired, and the statute of six years is relied 
upon in defence of the action. 

It will be observed that the request for delay **does not waive 
any defence against said accounts except the statute of three (3) 
years, the creditor being a non-resident." 

From this stipulation in the request^ it is manifest that the de- 
fence of the statute of limitation of six years was not waived. 
The understanding was that the administrator, too, would not 
plead the statute of three years, under Sec. 2,279 of the Code, 
estopping himself from this by requesting delay for a definite 
time under Sec. 2,280 of the Code. 

The statute of six years continued to run, and there is nothing 
in the request prohibiting the administrator trom relying on it, 
especially as he expressly reserved, in the request for delay, the 
right to rely on every other defence except the statute of three 
years. In the case of Charles Lloyd, Adm'r, etc., vs. Nancy 
Lloyd et al., in an unreported opinion by Judge McFarland, it J8 
said ^^a request for delay do^s not prevent the bar of the statute 
of seven years — Code, §§ 2,281, 2,786 — or the statute of six 
years. 

It follows that the accounts were barred by the statute of limi- 
tations of six years, and the judgment of the Circuit Court must 
be' reversed, and judgment will be rendered here in favor of the 
plaintiff in error. 
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CITY OP MEMPHIS v. R. F. LOONEY et oL 



JTmcksoM, ]ll»7 M, 1ST7. 



Municipal Corporations — ^Power and Means of Collecting Taxes fWDSE 
Act of 1873, Ch. 102, etc.— The city of Memphis filed a bill under the Act of 
1873, ch. 1(^2, to which objection was made by demurrer, that the bill alleges the 
lands and lots had been sold for taxes and bid in by the complainant, and points 
to no defect of title under the proceeding for sale; that, according to the alle- 

fatlons of the bill, complainant has acquired a perfect title, and her remedy is 
y ail action of ejectment. 

Beldy the Act of 1873 gives the Chancery Court jurisdiction to evict persons 
from land in behalf of a corporation , that has bid the same in, at the prices of 
the taxfs due thereon. 

2. Same— Same- County Commissioner need not be Party — When..— The 
power g^ven to the County Coinmissioner to sue is merely cumulative to that of 
the corporation alrerdy vested by law. It is not necessary that the suit should 
be brouffhc in hi^ name. 

3. Same — Same— Statute of Limttations. — It is not In the power of the cor- 
poration to relieve one and impose upon another a burden, and no laches on iti 
part, or that of its officers, can defeat the right of the public to have collected 
and rightfully appropriate<l the public taxes. As against this right, there is 
nothing of such a character that justice requires an estoppel, or llmitatioii 
should be asserted. 

Cksr Cited. — Dillon v. Municipal Corporation, vol. 2, § 538. 



TURKBT, J., DELIVERED THE OPINION OF THE COUKT. 

The bill wa& filed under the act of 1873, Ch. 102, Approved 
March 21. 

The preamble is : " Whereas, the different municipal corpora- 
tions in this State have, from year to year, become the purchasers 
of large quantities of land by bidding the same in at the prices 
of the tMxes due thereon ; and whereas, by reason of the irregu- 
larity and void character of said sales, the said municipal cor- 
porations have been defeated for many years in the collection of 
a large amount of taxes. Now, therefore, for the purpose of ef- 
fecting an early collection of said taxes by an enforcement of the 
lien of said municipal corporations upon said lands for the same.'' 

The first section enacts in substance that commissioners, 
elected under the Act of Dec. 6, 1871, for the collection ol taxes 
due the State, are empowered, if unauthorized by an ordin^ince of 
the municipal government, to collect all unpaid taxes due the 
corporation in accordance with the provisions of this act 

See. 2 enacts : "That the revenue collectors of the said munici- 
pal corporations shall, within thirty days after the passage of 
this act, or as soon thereafter as practicable, furnish to said com- 
missioners a descriptive list of all lands and town lots within the 
corporate limits of the said municipal corporations, which have 
been condemned and sold for taxes due the said municipal corpo- 
rations since the year 1865, inclusive, and bought in by the said 
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municipal corporations and not redeemed, together with the 
amount of taxes due thereon/' 

Sec. 3: That such commissioners, upon receiving such list, 
shall, without delay, proceed to collect the taxes due upon the 
respective parcels of land described therein ; and for this purpose 
he may file his bill in the Chancery Court for the county where 
the lands lie, in his own name, as commissioner of revenue for 
the use of the municipal corporations, and against the parties 
owning or claiming the lands at the date of the filing of the 
bill," etc. ********** 

Sec. 3 : ^^ The bill shall allege the lien of said municipal cor- 
porations upon said lands for unpaid taxes assessed against it, 
and shall pray for an enforcement of the same by a sale of said 
land and an application of the proceeds to the payment of said 
taxes." 

The complainant accepted the provisions of this statute by the 
passage of an ordinance directing the institution of suits. 

The demurrer makes the objection that the bill alleges the 
lands and lots had been sold for taxes, and bid in by the com- 
plainant, and points to no defect of title under the proceedings 
for sale; that, according to the allegations of the bill, complain- 
ant has acquired perfect titles, and her remedy is by action of 
ejectment. 

In the absence of the statute the objection might, perhaps, be 
well ; but, as already seen, the preamble and Enacting clauses of 
the statute embrace all lands sold for taxes. The revenue col- 
lector for the corporation is to furnish to the county commissioners 
a list of all lands and town lots which have been condemned and 
sold for taxes. And such commissioner shall, without delay, pro- 
ceed to collect the taxes due upon the respective parcels de- 
scribed in the list, and for this purpose may file his bill in 
Chancery. No distinction is taken as to lands sold under regu- 
lar proceedings, carrying with them a perfect title by virtue of a 
sale thereunder, nor are such lands excluded by implication from 
the operation of the statute, but, on the contrary, are included in 
its express terms. 

The list of all lands and town lots sold, and the taxes due, etc., 
is the only guide to the commissioner in the bringing of suits. 
He is not requ red to investigate titles, to pass upon the regu- 
larity of sales, but simply to collect the taxes, and for this pur- 
pose may pursue the remedy in chancery given by the statute. 

In cases in which the sales are regular and valid, no hurt can 
result to those for whose taxes the sales were made. The statute 



290 THE TENNESSEE LEGAL REPORTER. 

converts the absolute title into a lien, and preserves to the owner 
the right to re-invest himself upon the payment of taxes due. 

The passage of the ordinance for the bringing of the suit, and 
the institution of the suit by the corporation, is an acceptance of 
the terms of the statute, and a recognition of the legal title in 
the original owner, and the claim of a lien merely by the corpo- 
ration. If, however, such owner prefers, he may disclaim title in 
himself, and be relieved of costs accruing in the proceedings un- 
der the bill to which, by the terms of the act, he must be made 
defendant 

The statute is to the mutual benefit of the corporation and the 
tax-payer, in curing the evils of defective sales and relieving 
against such as are regular and valid. It is argued that the suit 
should have been in the name of the commissioner, as provided 
by the law creating the right. We answer : the commissioner for 
the county is not an officer of the corporation, nor subject to its 
control, and cannot be compelled by it to bring suit If the cor- 
poration elect to proceed against him for his failure to sue, it must 
do so by bill in chancery, bringing with him the defaulting tax- 
payers as well as the list of the lands and lots for which the taxes 
are unpaid, accomplishing, by this means, precisely the same re- 
sults as are accomplished in a bill without having him before the 
court Besides, the power given him to sue is merely cumula- 
tive to that of the corporation already vested by law. 

It is urged the statute of limitations ot six years obtains as to 
part of the taxes claimed to be due. 

The first item is for the corporate year from January 1, 1868, 
to January 1, 1869. The statute under which the bill is filed was 
passed March 21, 1873, and goes back to and includes the taxes 
due in 1865. 

This was, by legislative enactment, an extension, if not an 
abolition of the statute of limitations (if any exist-ed) as to all 
taxes not due for the term of six years at the passage of the law. 
We are of opinion, however, that no statute of limitation will or 
can apply. We concur in the rule laid down by Judge Dillon in 
his Law of Municipal Corporations, vol. 2, § 538, as follows: 
^^Upon consideration, it will perhaps appear that the following 
view is correct : Municipal corporations, as we have seen, have in 
some respects a double character: — one public, the other (by 
way of distinction) private. As respe9ts property not held for 
the public use or upon public trusts, and as respects contracts and 
rights of a private nature, there is no reason why such corpora- 
tions should not fall within limitation statutes and be affected by 
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them. For example, in an action on « contract or for a tort, a 
a municipal corporation may plead, or have pleaded against it, the 
statute of limitations. But such corporation does not own and 
cannot alien public streets or places, and no laches on its part, or 
on that of its officers, can defeat the right of the public thereto ; 
yet there may grow up in consequence private rights of more per- 
suasive force in the particular ca^e than these of the public. It 
will perhaps be found that cases will arise of such a character 
that justice requires that an equitable estoppel shall be asserted 
even against the public, but if so, such cases will form a law unto 
themselves, and do not fall within the legal operation of limita- 
tion enactments. The author cannot assent to the doctrine that, 
as respects public rights, municipal corporporations are within 
ordinary limitation statutes. It is unsafe to recognize such a 
principle. But there is no danger in recognizing the principle of 
an Bfftoppel in 2 (lis as applicable to such cases, as this leaves 
the court to decide the question, not by the mere lapse of time, 
but by all the circumstances of the casr^, to hold the public estop- 
ped or not as right and justice may require.*' We think the rule 
eminently sound. 

The case before us comes strictly within it. All the citizens 
of the corporation are interested in its taxes and their prompt 
collection. They are presumed to be levied for the public good, 
and each citizen who receives the benefits should share the bur- 
dens of municipal governments. Taxes are levied and collected 
for the public use and upon public trusts. It is not in the power 
of the corporation to relieve one and impose upon another a pub- 
lic burden, and no laches on its part, or that of its officers, can de- 
feat the right of the public to have collected and rightfully ap- 
propriated the public taxes. As against this right there is noth- 
ing ot such a character that justice requires an estoppel, or limi- 
tation should be asserted. 

Reverse the decree. 
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LOUISA J. RHEA, hy her next friend, v. MARTIN R. 

ISELEY et al^ vV- -<. c^. ^ A, .. /2r, 

AND 

MARTIN R. ISELEY v. LOUISA J. RHEA et at 



KaoxTlUe, Meptf^mb^r Term, 1971. 



(We publish this case by request of E. S. Hammond, of tlie Memphis Bar.J 

1. Fkmic Covert— Com vkyanck by — Clkri's Act — Judicial. — It was the 
inteiitiou of the Legislature to make the execution of a deed, by a married 
woman, one of the moPt solemn acts known to the law. The act of the clerk In 
taking the privy examination of a married woman is not altoicether ministerial 
in itM character; it was designed to be a Judicial act, or at least assimilated to t 
Judicial act. 

2. 8amr-*Clbhk'8 Duty in Privy Examinations.— The clerk, in taking the 
privy examination, must not only be satitiflfd that she understands the nature 
of the act, but that she/uWy understands it, ai.d as evidence that he has per- 
formed his duty, he must put on the back of the record, or annex to to it, 
the prescribed certificate. 

3. Samk— Same — Acts Contemporaneous. — The privy examination and other 
cert.ifi>ate were designed by the act to be coutempoianecms acts; and the execu- 
tion of the deed to pass the married woman's estate and title, is imperfect and 
incomplete until the oifiolal act of the clerk, or other oftljer is ma<le perfect and 
complete by meeting in letter and spirit every requirement of the statute, and 
if the clerk is stricken by paralysis «)r lightning, so as to be deprived of life or 
incapat le of action before he makes his certificate, the failure t(» make it i^ not 
such an act as equity can relieve against. 

4. Same — Same — Conveyance — What Necessary to Complete. — A convey- 
ance by a married woman of her estate must he in strict accordance with the 
letter of the statute. The statute must be construed strictly, and tue convey- 
ance cannot be considered as the complete act of the wife until the certificate 
has been placed upon It. 

CAbEs Cited.— 1 Meigs' Dig., Sec. 1,071; Code, Sees. 20, 76, 2,042, 1,731-4, 
2,083; Tyler on inf. & Cor., 5U4 ; 2 Kent, 6 ed.. 160 m. Code, p. 187, Art, III, 
Sees. 2,805, 3,319, 3.433, 4 062. 

6. Same— Same— ^URisDJcnoN of Equfty. — Wife cannot, by her own deed 
alone, pass her Ireehold estates, and It cannot be conveyed in any other mo«le 
than that prescribed by statute, and equity has no Jurisdiction to treat, the 
neglect of the clerk to record the privy examination upon the deed, as an acci- 
dent or mistake upon which relief can be obtained against a feme covert. 

6. Same— Same — Feme Covert — Not to Account for Purchase Mo»'EY— 
When. — A married woman's separate estate will not be held responsible, uor 
will she be made to account for purchase monev paid to her husband, when the 
conveyance has '>een defectively acknowledged, or the certificate of the clerk 
has not been annexed or attached to the deed ; when, from the facts in the case, 
It appears that the married woman did not, iu factor in law, perpetrate a fraad, 
and where the purchase money was paid to her husband, without her authority, 
after she had avowed her purpose never to execute the deed, and where the 
parties had full knowledge that she was dissatirtfled with the contract. 

Ditference in principles and facts decided in this case and the case of Pilcher 
A Catawlis, Adm'r, vs. Smith and wife. 2 Head, 208, cosidered and pointed 
out. 

7. Arguendo— Same— In other States and Authorities.— In other States 
it has been held that husband and wife cannoi convey the wife's land by H5i«- 
rate deeds; that she is notesiopi ed by sigiiinic bond to convey ; that a deed iiot 
duly acknowledged by her, convt^ys only the husband's use, and that the clerk'i 
certificate must actually show that the deed \\\\% been explained tj her, and that 
she WHS fully informed* of her ri^fhts. See Gli«.den v. S>rupler, 62 Penn. 400; 
Baxter v. Bodkin, 26 Ind. 172; O'Ferrell v. tiimplot Green luwa, 162; Pesse 
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▼. Barbress, 10 Cal. 436 ; Garrett v. Moss, 22 111. 223 ; Elliott v. Pearce, 20 Ark., 
608; Dewey V. Campan, 4 Mich , 465; Dalton v. Murphy, 30 Miss. (1 George) 
59; Louder v. Blythe, 27 Penii. State R. 22; Ibid. 170; McCreary t. McCreary, 
SiRich. Eq. (S. C.)84; Lelover v Commercial Co., 7 Col. 266; also. Reed's 
Dom. Rel., 3 ed. 195, note 1, 8nd Barrett v. Shackelford, 6 J. J., Mar. 632. 
So in this State it has been held that the wife cannot, by her own deed alone, 
pass her freehold estate, and that it cannot be conveyed in any other mode 
than that prescribed by statute. Cope v. Meeks, 3 Head, 387; Gillespie v. 
Warford, 2 Cold. 637 ; also Matherson v. Harris, 2 Cold., 443 ; Normant v. Wison, 
5 Hum. 26; Perry v. Calhoun, 8 Hum. 554; Mountgomey v. Hobson, Meigs 437; 
Henderson v. Beerson, 1 Cold. 225; Mount v. IQssterson, 6 Cold. 463. 



NELSON. J., DELIVERED THE OPINION OP THE COUKT. 

Rhea and wife, the complainants to the original bill, signed a 
title bond, bearing date 29th March, 1855, in which they agreed 
to convey the tract of land described therein, containing two 
hundred acres, more or less, on the payment of two notes exe- 
cuted by Iseley, the one for $675, due Sept. 1, 1855, and the 
other for $550, due March 15, 1857. An additional consideration 
of $325 was paid by the sale and delivery of a horse and colt 
and other property, and a small sum in cash, so that the entire 
consideration for the tract of land was $1,550. The amount of 
the notes was subsequently paid to said Rhea, but at what time 
does not clearly appear. On the 2d December, 1861, Rhea and 
wife signed a deed for the land, purporting to convey it in fee and 
with covenants of warranty to said Iseley ; and the first question 
raised by the bill and cross-bills — ^the allegations of which it is 
not necessary to detail — is whether this deed for the land, be- 
longing exclusively to the wife, was acknowledged by her, upon 
privy examination, in such manner as to make it binding upon 
her, or to entitle Iseley, in a court of equity, to relief? 

Mrs. Rhea denies that she either executed or acknowledged 
the deed, freely and voluntarily, and the proof as to its acknowl- 
edgment is in substance as follows: 

W. L. McKinley, formerly Deputy Clerk of the County Court 
of Meigs county, and also Clerk of the Circuit Court, testifies, in 
his deposition, that the deed was acknowledged before him as 
Acting Deputy Clerk of the County Court, by James Rhea and 
wife, on the 2d December, 1861 ; that he took the acknowledg- 
ment in the common form prescribed by law, the husband and 
wife both being present and making the same ; that Mrs. Louisa 
J. Rhea then walked with the Deputy into his family room, 
where, in his own language, " he took her privy examination ac- 
cording to the requirements of the laws of Tennessee ; that he 
did not enter her acknowledgment upon the deed; that the reason 
why he did not do so was that the number of acres was not ex- 
pressed in the deed ; that the clerk was then required by law to 
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collect a State and county tax, per acre, on conveyances in fee; 
that he advised Iseley, the vendee, to have another deed made, 
which he said he wouid do ; and that he, the witness, therefore 
suspended the usual entries to be made upon the probate book 
and upon said deed, but noted in the margin of the deed the 
words, in pencil, ^2d Dec, 1961,' and that he at all times remem- 
bered the transaction because, as he says, the duty of the cleric 
relative to the same had not been fully performed, and his memory 
was kept refreshed by conversations after he had gone out of 
office, and by letters addressed to him for the last two years in 
the State of Arkansas/' 

Upon this statement of the clerk, corroborated by other wit- 
nesses, and elaborated upon cross-examination, it is urged by 
Iseley's counsel that the privy examination of Mrs. Rhea was per- 
fect and complete, and had the effect to divest the title ; that the 
certificate of the clerk and the registration of the deed are in- 
tended only to furnish evidence as to the fact of the acknowledg- 
ment and to give notice; and that the omission of the clerk, who 
has gone out of office and cannot now perform the duty enjoined 
upon him by law to make the requisite certificate upon the deed, 
is such an accident as can be relieved against in a court of equity. 

Without reviewing the statutes which were in force in North 
Carolina and Tennessee, prior to our present code, a clear and 
concise statement of which is contained in 1 Meigs' Di^-) section 
1,071, and observing, merely, that the common law mode of pass- 
ing the estate in lands of a feme covert by fine and recovery, 
never was in use in either State, it will be sufficient to refer to 
the statute in force at the time when the alleged probate of the 
deed in controversy occurred. By the Code, Section 2,076, it is 
provided that ** every deed or other instrument of writing exe- 
cuted by husband and wife, and acknowledged and proved and 
registered in the manner hereinafter prescribed, shall bind them, 
their heirs, or assigns. The officer or court before whom the 
execution of such deed or instrument is acknowledged or proved, 
shall examine the wife, privily and apart from her husband, touch- 
ing her voluntary exrcution of the same and her knowledge of its 
contents and effects; and if she acknowledges, or states that she 
executed the same freely and voluntarily, and without any com- 
pulsion on the part of her husband, and the clerk or other officer 
is satisfied that she fully understands the same, he shall, in addi- 
tion to the certificate or acknowledgment above described [in § 
2,042] also put on the back of the deed, or annex to it, the fol- 
lowing certificate : 
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*And , wife of the said , having appeared before me 

privately and apart from her husband, the said acknowl- 
edged the execution of the said deed to have been done by her 
freely, voluntarily and uoderstandingly, without compulsion or 
contraint from her said husband, and for the purposes therein ex- 
pressed. Witness , Clerk of said Court, at office, this 

day of , 18—.' '' 

Sections 2,077 and 2,078 provide for the privy examination of 
the wife under a commission where she is unable, from sickness, 
or any other cause, to appear before the clerk; and Section 2,079 
declares that the said commission, certificate of privy exami- 
nation and probate, shall be registered with the deed in the county 
where the land lies." A fraudulent certificate of acknowledg- 
ment, and the false registration, etc., of a deed, are made felo- 
nies by Sections 4,731, 4,732; and in Section 2,032 it is enacted 
that ** If a clerk omit any words in the certificate of a privy ex- 
amination by him taken of a married woman, touching the exe- 
cution of any deed or other instrument by her executed, he may 
at any time, on application of either of the parties interested, 
correct such error, mistake or omission, making oath, in open 
courts to the truth of such correction." It is further declared, in 
Section 2,803, that " the register shall record the correction in 
the proper book of his office, and make a reference to the same 
on the margin opposite the original register of the certificate." 

It is apparent from these sections that it was the intention of 
the Legislature to make the execution of a deed by a married 
woman one of the most solemn acts known to the law. The policy 
of so making it has been recognized in the legislation of every 
State in the Union; and in England, fines and recoveries have 
been abolished by the statute of 3 & 4 William IV., C. 74, and the 
wife's real estate is now transferred, on a private examination, 
apart fi-om her husband, in a mode very similar to that so generaly 
adopted throughout the United States. — Tyler on Inf & Cor. 504. 
At common law the existence of the wife was, during the mar- 
riage, and as to most purposes, regarded as merged in that of her 
husband, and she was and is still entirely incapable of making a 
contract, and any conveyance of hers, except by some matter of 
record, was and is absolutely void. " The disability of the wite 
to contract so as to bind herself — it has been well observed — 
arises not from want of discretion, but because she has entered 
into an indissoluble connexion by which she is placed under the 
power and protection of her husband^ and because she has not the 
administration of property, and has given up to him all personal 
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property in possession, and the right to receive all such as may 
be reduced into possession."— 2 Kent, 6th ed. 150 m. To a cer- 
tain extent, not material here to be considered, this disability has 
been removed by the liberal and enlightened legislation of this 
State in the Code, p. 487, Art III., and in Sections 2,805, 3,319, 
3,433, 4,052, as well as other sections and subsequent statutes 
not here referred to. Aside from these statutory provisions, it has 
always been the policy of our State Legislature to place as many 
safeguards around the real estate of the wife as is consistent with 
the marital relation, the abolition of entails, and the migratory 
habits of our people. Real estate has been regarded as the surest 
means of support to the wife and her children ; and, in view of 
the mutability of human aflfairs, the liaoility of the husband to 
become embarrassed in his speculations and dealings, and the 
danger to the wife of being left to dependent widowhood with a 
helpless family around her, the law has provided a means, too 
often illusory and ineffectual, of enabling her to guard against the 
almost resistless influence of her husband, as well as her own 
ignorance and inexperience in respect to legal transactions, by 
causing her to be examined apart from her husband as to her own 
voluntary action in parting with her real estate. It was not the 
intention of the statutes that this examination should be a mere 
formula without substance or meaning, nor is the action of the 
clerk, in taking her examination, altogether ministerial in its 
character. It was designed to be a judicial act, or at least assimi- 
lated to a judicial act, for it is not only provided that she shall 
state that she executed the deed freely, voluntarily and without 
compulsion on the part of her husband, but it is expressly enacted 
that the clerk or other officer shall be satisfied that shefuUy. 
understands the same. This implies that the clerk or other 
officer is not simply to inquire whether she signed the deed freely 
and voluntarily, but that he shall fully explain to her the conse- 
quences of her act, or otherwise ascertain from her statement 
that she is fully advised of the fact that, by executing the deed, 
she will, in the absence of any equitable contract with her hus- 
band, forever deprive herself of her estate, without any claim 
whatever to the proceeds of its sale, and that such proceeds be- 
come the property of her husband and cease to be within her own 
control. The clerk or other officer is presumed to be a disinterested 
and impartial adviser or monitor. He is a sentinel placed by 
the law between the husband and the wife to guard her righte 
alike against fierce and insidious approaches. He is the only 
shield interposed between the weakness of the wife and the power 
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of the husband ; or, to change the metaphor, the last barrier that 
may oppose the utter destruction of her only remaining right. If 
the clerk is satisfied that she has not the freedom of her own will, 
' or has been ignorantly deluded into acquiescence and does not 
comprehend the nature of the act she is about to perform or com- 
plete, then he cannot, acting as he does under the obligation of 
an oath, truly jcertify that, in executing the deed, she has, acted 
^eely, voluntarily and without compulsion. He must be satisfied 
not merely that she understands the nature of the act, but that 
she fully understands it ; and, as evidence that he has performed 
his duty, he must put on the back of the deed, or annex to it, the 
prescribed certificate. It is impossible, from the nature of the acts 
to be done by the married woman who acknowledges the deed, 
and the clerk who makes the privy examination and takes the 
acknowledgment, that the execution of the deed, so as to pass the 
title, can be considered perfect and complete until the official act 
of the clerk or other officer is made perfect and complete by 
meeting, in letter and spirit, every requirement of the statute. 
The clerk is not to make the certificate until after he is satisfied 
that the married woman fully understands the nature of the act ; 
and ho'w is it to be proven that he is so satisfied unless he certifies 
it in the precise manner directed ? Although the statute does 
not in express terms declare it, it is manifest that the privy ex- 
amination and the certificate were intended to be cotemporaneous 
acts. The statute makes no provision for the cases put in argu- 
ment. If the clerk is stricken by paralysis, or with lightning, so 
as to pe deprived of life or incapable of action before he makes 
his certificate, the failure to make it is not such an accident as 
equity can relieve against. The statute has made no exceptions 
and the courts can make none. No court can know otherwise, 
than from the certificate, that the clerk is satisfied that the act 
has been understandingly performed. Bystanders may be present 
and hear the examination, but no one other than the clerk can 
certify to the fact that he is satisfied with it. In the case under 
consideration it may be true, as stated by the clerk in one form 
of expression, that he ^^ took the privy examination according to 
the requirements of the laws of Tennessee," or, in another, that 
'^ the deed was fully acknowledged by Rhea and wife, and the 
privy examination of Mrs. Rhea was fully and properly taken ;" 
and yet, if a court of equity had the power to supply the certifi- 
cate, or relieve the supposed accident, this evidence would be 
insufficient to authorize its active interposition, for the statement 
is defective in not showing that Mrs. Rhea acknowledged to the 
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clerk that the execution of the deed was done freely, voluntarilj, 
etc., and contains, not a narration of the examination, but the 
clerk's opinion of its legal effect ; and it may be observed fur- 
ther, that the clerk does not testify that he was satisfied she fiilly 
understood it. While there is ample evidence in the record to 
show that Mrs. Rhea is an intelligent woman, and fully capable 
of understanding the nature of the act alleged to Irave been done, 
this is not the kind of proof contemplated. Were witnesses per- 
mitted to express their opinion as to whether she acted knowing- 
ly, voluntarily and without coercion, it would open a boundless 
field of investigation, and substitute them as judges in place of 
the sworn oflScer of the law. The conveyance can be made alone 
in the mode directed by the statute, and cannot be considered as 
the complete act of the wife until the certificate has been placed 
upon it. 

In other States where similar statutes prevail, it has been held, 
either with the peculiar language employed, or by judicial con- 
struction, that husband and wife cannot convey the wife's lands 
by separate deeds ; that she is not estopped by signing a bond to 
convey; that a deed, not duly acknowledged by her, conveys 
only the husband's use, and that the clerk's certificate must 
actually show that the deed has been explained to her, and that 
she was fully informed of her rights. See Glidden v. Strupler, 
52 Penn.^400; Baxter v. Bodkin, 25 Ind. 172; O'Ferrell ?. 
Simplot Green, Iowa, 162 ; Pease v. Barbress, 10 Cal. 436; 
Garrett v. Moss, 22 111. 223; Elliott v. Pearce, 20 Ark. 508; 
Dewey v. Campan, 4 Mich. 565 ; Dalton v. Murphy, 30 Miss., 
(1 George) 59; Louder v. Blythe, 27 Penn. State R. 22; Ibid. 
170; McCreary v. McCreary, 9 Rich. Eq. (S. C.)84; Lelover v. 
Commercial Co., 7 Col., 260. See also Reeve'sDom. ReL, 3d 
fed. 195, note 1, and Barrett v. Shackelford, 6 J. J., Mar. 532. 

So in this State it has been held, and we approve the decisions, 
that the wife cannot, by her own deed alone, pass her fi'eehold 
estates, and that it cannot be conveyed in any other mode than 
that prescribed by statute Cope v. Meeks, 3 Head, 387 ; Gil- 
lespie V. Warford, 2 Cold. 637. See also Matherson v. Harris, 2 
Cold. 443 ; Normant v. Wilson, 5 Hum. 26 ; Perry v. Calhoun, 8 
Hum., 554 ; Montgomery v. Hobson, Meigs 437 ; Henderson ▼. 
Beeson, 1 Cold. 225 ; Mount v. Kesterson, 6 Cold, 463. De- 
claring, as we do, that a court of equity has no jurisdiction to 
treat the neglect of the clerk to record the privy examination 
upon the deed as an accident or mistake upon which relief can 
be obtained against a feme covei% it may be observed that, if 
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any doubt existed on the subject, it clearly appears, from the 
clerk's evidence, that there was no accident or mistake, in point 
of fact, as he did not enter Mrs. Rhea's acknowledgment upon the 
deed for the reasons already stated, and especially that he ad- 
vised Iseley, the vendee, to have another deed made, which he 
said he would do. It is manifest from the evidence that neither 
the clerk nor Iseley, the vendee, regarded the privy examination 
as complete; that Iseley did not intend to rely upon the deed^ 
and that he cannot now claim, as an accident or mistake, the 
failure to certify the privy examination. 

The Chancellor declared the deed from Rhea and wife null and 
void, but decreed that Mrs. Rhea should account for the purchase 
money ; that Iseley should account for the rents and profits, but 
receive a credit for taxes paid by him, and also for permanent 
improvements, and that, if there should be a balance in his favor, 
the same should be a lien on the tract of land to be enforced, if 
necessary, by the order of the court. 

So much of the decree as declares the deed void is warranted 
by the Code, § 2,481, which declares that " The interest of a hus- 
band^in the real estate of his wife, acquired by her, either before 
or after marriage, by gift, devise, descent, or in any other mode, 
shall not be sold or disposed of by virtue of any judgment, decree 
or execution against him ; nor shall the husband or wife be 
ejected from, or dispossessed of, such real estate of the wife by 
virtue of any such judgment, sentence or decree ; nor shall the 
husband sell his wife's real estate, during her life, without her 
joining in the conveyance in the manner prescribed by law in 
which married women shall convey lands." But the question as 
to whether Mrs. Rhea shall account for the purchase money, is of 
more difficult solution. 

It is insisted that by signing the title bond in the first instance 
and negotiating the contract with Iseley in person, as well as by 
claiming a horse and perhaps some of the other property deliv- 
ered in part consideration for the land, Mrs. Rhea perpetrated 
such a fraud as makes it equitable that she should account for 
the purchase money. Rhea and wife are specially interrogated 
io Iseley's answer and cross-bill ; and, in their separate answers^ 
fiiUy deny the fraud, and state, in substance, that in any conver- 
sations which she had with Isely preceding the execution of the 
title bond, she acted under the undue influence of her husband. 
The answers are not disproved in any material point, either by . 
two witnesses, or by one with strong corroborating circumstances. 
There are statements, by separate witnesses, contradictory of 
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some of the allegations in the answers, which need not be here 
analyzed, as there is no proof that Mrs. Rhea ever appropriated 

' to her separate use any of the property which, with a small 
amount in cash, amounted to the said sum of $350 ; nor is there 
any evidence disproving the statement, in Rhea's answer, that 
the notes for the residue of the purchase money were made pay- 
able and actually paid to him alone. Her claim to and use of 
" the spotted horse " delivered on the day of the contract in 1855, 
about which so much is said in the record and in argument, 
neither proves that she negotiated the contract or practiced a 
fraud, and are consistent with her statements as to the undue in- 
fluence of her husband, and that she ultimately signed the deed 
and went to acknowledge it under the threat of a lawsuit and in 
ignorance of her rights. But although these particular acts do 

^ not establish the charge of fraud, it is insisted that if a married 
woman covenants to convey land, and by reason of her coverture 

^ the covenant is void, it would be a fraud for her to avoid the 

- contract without restoring the purchase money ; and, in support 
of this position, Iseley's counsel rely upon Pilder & Cataulis, 
Adm., V. Smith and wife, 2 Head 203, and the authorities cited 
in that opinion. 

The facts of that case, briefly stated, are that a free woman of 
color purchased a lot of ground from a married white woman, to 
whom, or to whose husband, as her agent, the purchase money 
was paid. It is intimated in the opinion that the husband was 
the real owner of the lot, and that it had been conveyed to the 
wife to protect it against his creditors. He executed a deed, but 
his wife refused to join him in it; and, after the purchaser had 
held possession nearly ten years, she caused a suit of ejectment 
to be brought for the lot. At the time of the original contract 
she had executed a covenant to convey, on the payment of the 
purchase money. On a bill filed to enjoin the action of eject- 
ment, and for other and general relief the Chancellor refused a 
decree for specific performance, but decreed that the purchase 
money should be refunded with interest, and declared it a lien on 
the lot ; and his decree was alSirmed on the ground that the case, 
in the language of the court, ^^ was an aggravated fraud against 
an innocent purchaser, whose caste and condition entitled her to 
expect the observance of good faith on the part of those who had 
dealings with her." 2 Head, 211. 

It is manifest from the opinion in that case that the wife acted 
freely and voluntarily; that her husband, by executinjr a convey- 
ancCjAvas willing, sa far Sf^^ his pow^r, to complete the con- 
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tract, but that she utterly refused, in the exercise of her own will, 
to join him in the deed, and determined to perpetrate, and did 
perpetrate, a gross fraud. But . in the case at bar, it is clearly 
shown that Mrs. Rhea joined her husband in signing the title 
bond, and also in executing the deed, and, in doing so, may well 
be presumed to have acted under his influence and control, 
especially as no privy examination was taken in the mode 
prescribed by law to show that her acts were free and vol- 
untary. She fully denies that she received, or authorized her 
husband to receive, any part of the consideration; and it is not 
shown that he acted as her agent in receiving the purchase 
money, or that she ever enjoyed any part of it, as before stated, 
to her separate use. On the contrary, a female witness, who re- 
sided in the family, proves that after the trade was made, and in 
the year 1835, Mrs. Rhea said to her husband and to Iseley, that 
she wished them to take the stock back and let her keep the 
land ; that they desired her to make a deed for the land, and she 
then declared she never would make it. 

Mrs. Rhea admits, in her answer, that she signed the title 
bond after long and persistent persuasion on the part of her hus- 
band and of Iseley, and after her husband had become much in- 
toxicated from ardent spirits furnished him by Iseley, but declares 
that, in signing the bond, she acted ^^ decidedly against her own 
will and wish." She also admits that she signed the deed, but 
states that, in doing so, she did not act freely, voluntarily and 
willingly, but acted under the undue influence of her husband, 
and the declaration of Iseley and her brother that they had been 
informed by lawyers that a Chancery Court, upon a bill flled for 
that purpose^ would divest the title out of her and make her pay 
the costs, and the threat of Iseley that he would file such a bill. 
These statements are not disproved by the evidence of the single 
witness who staid all night at Rhea's, with Iseley, on the night 
before the title bond was signed, and who states that Iseley made 
the trade principally with Mi's. Rhea herself; nor are they dis- 
proved, as already remarked, by the evidence of other witnesses. 
They are corroborated, in part, by the statement of the witness 
that Rhea ^^ set out some spirits at supper, that witness took a 
drink, that Iseley took some and Mr. Rhea took some, and also 
next morning we had a small dram apiece, and that was the end 
of it." They are also corroborated by other testimony to the ef- 
fect that Rhea and wife were both in affluent circumstances at the 
time of their marriage ; that he was a bad manager ; that his habits 
were intemperate, and that he has run through the property." 
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But it would be useless further to detail the evidence, as we 
are satisfied, after a diligent examination of the whole case, that 
Mrs. Rhea did not, either in law • or in fact, perpetrate a fraud, 
and should not be compelled to account for purchase money which 
never came to her hands, and was evidently paid to her husband 
without her authority, after she had distinctly avowed her pur- 
pose never to execute the deed, and with ftill knowledge that she 
was dissatisfied with the contract. 

As all the parties are before this Court, the Chancellor's decree 
will be afiQrmed, with the following modifications: 

1. Mrs. Rhea will not be held to account for any part of the 
purchase money. 

2. Iseley will account to Mrs. Rhea for the rents andprofits, 
with interest from the end of each year, and be credited for any 
permanent improvements actually enhancing the value of the 
land, but not to an amount greater than the rents and profits. 
He will also be credited with sums paid for taxes, with interest 

3. If the rents and profits exceed the taxes and improvements, 
the amount of the excess will be decreed to the separate use of 
Mrs. Rhea. 

4. James Rhea will be charged, in favor of Iseley, with the 
amount of purchase money, $1,550, and interest from the time it 
became due. 

5. All the costs in this Court, and in the Court below, will be 
adjudged against Iseley, who will have a decree over against 
James Rhea. 

6. The account will be taken by the Clerk of this Court, who 
may, if he shall deem it necessary, hear further proof as to the 
matters of account. He will report to the present term, if prac- 
ticable, but if not, to the next. 
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J. T. HILLIS V. G. W. MARTIN et al. 



I^ashTllle. 



Sale of Land^Deficikncy in Quantity — Abatfjuent in price for, not Aiy- 
LOWED— When — Chancery Sale. — ^The purchaser of land at a Chancery sale 
bought by a plot giving the number of acres and boundaries ; the number of 
acres given were 267 while in fact the lot contained only 224 acres, as was dis- 
covered by the purchaser about two years later. The Clerk, by order of Court, 
reported the land worth $7 per acre as a minimum price, upon calculation 
based upon this price the purchaser bought. The mistake as to quantity was 
made bythe surveyor, without fault of either commissioner or purchaser. Heldf 
the purchaser is entitled to no reduction in price for such deficiency in 
quantity. 

Cases Cited,— 1 Story, Eq. 196, 4 Mason, 414; 5 Yerg., 471; 2 Sneed, 133.— 
Ed. 



NICHOLSON, C. J., DELIVERED THE OPINION OF THE COURT. 

J. T. Hillis was a purchaser of one of the lots of the land of 
Wm. Martin, dec'd, sold by a decree of the Chancery Court of 
Warren county. Before the sale, an order of survey was made 
by the Court, and the county surveyor reported lot No. 3, accord- 
ing to its metes and bounds, stating the quantity at 269 acres. 

The Court also ordered proof to be taken to ascertain the mini- 
mum price, per acre, of the land, and the report on the proof was 
$7 per acre. The commissioner advertised the lands as lot No. 
3, containing 267 acres, and at the sale read the advertisement 
and exhibited the plot of the surveyor on which the lot was set 
out by metes and bounds, with 267 acres written on the face as 
the number of acres it contained. But, in offering the land for 
sale, the bidding was not by the acre, but in gross for the tract. 
Hillis made a calculation as to what 267 acres would come to at 
$7 per acre, and bid that amount in gross. The land was knocked 
down to him, he executed his notes accordingly, and the sale was 
afterwards reported to the Court and confirmed, and the title 
vested in Hillis, About two years afterward^ when his second 
note was about due, Hillis ascertained, by another survey of the 
land, that instead of containing 267 acres, it contained 224 
acres, showing a deficiency of 43 acres in the tract He there- 
upon filed his bill for an abatement of the price of $301, that 
being the amount of the deficiency in the quantity of the land at 
$7 per acre. 

There is no allegation that the commissioner or the owners of 
the land were guilty of any fraudulent misrepresentation as to 
the quantity of the lands, but the surveyor made a mistake in his 
calculations, and in that way the commissioner and the purchaser 
both assumed that the tract contained 267 acres. The Chan- 
cellor dismissed the bill, and complainant has appealed. 
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Mr. Story says it may be laid down as a general rule that 
when the sale is fair, and the parties are equally innocent, and 
the thing is sold in gross, by the quantity, by the estimate and 
not by measurement, a deficiency will not ordinarily entitle a 
party to relief, either by an allowance of the deficiency nor a 
rescision of the contract. Thus, for example, the sale of a &nii 
by known boundaries, containing, by estimate, a certaia number 
of acres, will bind both parties, whether the farm contains more 
or less. — 1st Story, Eq., 196; 4 Mason, 414. 

In the case of Meek v. Bearden, 6 Yerg., 471, the Court said : 
^^Complainant has not alleged fraud, and has failed to make out 
any misrepresentations that influenced him in making the pur- 
chase, and this Court will not decree compensation for a de- 
ficiency in quantity, where in a case executory in the absence of 
fraud or misrepreseiftation, where the boundaries and outlines of 
a tract are given, and the means furnished of ascertaining a true 
quantity." The Court conclude : " We think that Meek has also all 
he intended to buy, and that induced him to give $3,000, and that 
no one who has the precise thing expected and intended to be 
purchased, can have, in a Court of Equity, an abatement in the 
price. This is the plain ftrinciple of common sense, and needs 
not the support of authority." 

In the case of Horn v. Denton, 2d Sneed, 133, it is said that 
the authorities sustain the position that when a private sale of 
land is made in gross, and not by the acre, a subsequent discovery 
that both parties were mistaken in their opinions will not avail 
to set aside the contract, unless the mistake was very gross, and 
that the same authorities place judicial sales, after confirmatioo, 
under very much the same rules, as to their binding efiect, as 
private contracts. But in that case some of the parties were not 
suijurisy and for that reason it was made the exception to the 
general rule. 

In the present case the application for abatement is made by 
the purchaser, after confirmation of the sale, and all the parties 
were sui juris. The decree of the Chancellor was, therefore, 
correct, and it is affirmed with costs. 



J 
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JOSEPH SAUDEK v. NASHVILLE AND HILLSBORO 

TURNPIKE CO. 



la CliABcry at NasliTille.— October Term, 1977, 



Chancery Jurisdiction — Act ok 1877. — A Court of Chancery will not en- 
tertain jurisdiction under the act of March 26, 1877, of a purely legal demand 
brought before it in the mode prescribed for tlie assertion of equitable rights. 

Casks Cited.— 2 Hum. 296; 3 Head, 703; Bacon v. Chas. M. S.at Knoxville, 



HON. WM. F. COOPER, CHANCELLOR, 



On demurrer, the bill avers that the complainant is the owner 
of three notes of the defendant, each dated the 9th of May, 1876, 
and made payable- to M. J. Crutcher, with whom he has since in- 
termarried, at one, two and three years respectively, for $764.78, 
with interest from date. Th6 bill further estates that the notes 
were given for borrowed money ; that one of them is past du^ ; 
that there is no property of the defendant of which the debt can 
be made except the defendant's road-bed, toll-gates, etc., and that 
the property cannot be touched without the aid of this Court. 
The bill prays that a decree be rendered in favor of complainant, 
against defendant, for the amount ot the three notes, principal 
and interest, to be satisfied as they mature ; that the turnpike, 
its road-bed, franchises and fixtures be sold to pay the notes, in- 
terest and costs ; or, if complainant be not entitled to such relief, 
that the road be put in the hands of a receiver, and the tolls ap- 
* plied to the payment of the debt There is also the usual general 
prayer. 

The bill is, it will be noticed, a regular bill, in due form, ac- 
cording to the pleading and practice of this Court, asking for a 
decree for the amount of three notes, only one of which is due, 
and to subject to the satisfaction of the recovery the defendant's 
property, or the tolls derived therefrom. The defendant has de- 
murred, assigning for cause that the bill shows no right on the 
part of the complainant, either legal or equitable, to subject the 
defendant's property to the payment of the complainant's claims. 
The bill contains no allegation that the defendant has done any 
act, or is in a condition which authorizes proceedings against it 
in a Court of Equity by a person who is not a judgment creditor. 
The demurrer is, therefore, obviously well taken so far as the 
complainant's rights rest upon equitable principles. Two of the 
not€8 are not yet due, and as to them the complainant has no 
legal right of action. His only right of action is on the note 
past due, and is strictly legal. 
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The very able and learned counsel of the complainant has 
frankly conceded that he has no equitable ground to stand on. 
He concedes, moreover, that his client has no right of action, 
either at law or in equity, upon any of his notes except the one 
past due at the filing of the bill, and that his right of action on 
this note is strictly legal. He bases his claim to a judgment on 
this note, in the present suit, upon the recent Act of the Legis- 
lature of the 26th of March, 1877, entitled an act to increase 
the jurisdiction of the Chancery Court. The bill, therefore, 
squarely presents the question whether a Court of Chancery will 
entertain jurisdiction, under this act, of a purely legal demand 
brought before it in the mode prescribed for the assertion of 
equitable rights. 

The Act of the 26th of March, 1877, contains two sections as 
follows : 

^^ 1. That jurisdiction of all civil causes of action, now triable 
in the Circuit Court, except for injuries to person, property or 
character, involving unliquidated damages,' are hereby conferred 
upon the Chancery Court, which shall have and exercise concur- 
rent jurisdiction thereof along with the Circuit Court. 

^^ 2. That from and after the passage of this act, no demurrer 
for want of jurisdiction of the cause of action, shall be sustained 
in the Chancery Court, except in cases of unliquidated damages 
for injuries to person, property or character." 

The theory of the learned counsel, upon which be r^sts his 
right to a judgment on the note past due, is that the intc ntion of 
the Legislature, by this act, was to enlarge the equitable jurisdic- 
tion of this Court, so that a bill might be filed on any ' cause of 
action falling within the classes mentioned, and the rights of the 
parties determined under the forms, and by the law of courts of 
chancery. But the act under consideration does not, in terms, 
do anything of the kind. It does not purport to change the law 
by which the rights of parties are determined in the numerous 
classes of cases brought within the concurrent jurisdiction of the 
Circuit and Chancery Courts. It does not undertake to change 
the form in which the cases shall be brought into court, pre- 
sented and tried. The theory relied on must, therefore, be 
deduced from the mere fact that the Chancery Court has been 
clothed by the act with concurrent jurisdiction over the causes of 
action enumerated. There are, beyond doubt, a large number of 
subjects over which equity is said to have concurrent jurisdic- 
tion with the courts of law, and this jurisdiction is exercised by 
equity in its own peculiar way. The causes of action under this 
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head are, however, strictly equitable, not legal, and are only 
acted upon by the courts ot law as incidental to their own proper 
jurisdiction. Sewanee Mining Company v. Best, 3 Head, 703. 
The Legislature may also, no doubt, expressly confer upon either 
court the right to exercise jurisdiction in its own way over mat- 
ters of the exclusive cognizance of the other court. But, ordi- 
narily^ the grant of concurrent jurisdiction over a class of litiga- 
tion, previously the province of one court, implies the same forms 
and the same law. If the rights be legal, the remedies will be 
legal also. If equitable, equitable. Of this we have numerous 
instances. The County, Circuit and Chancery Courts have long 
had, by statute, concurrent jurisdiction over equitable rights, 
such as partition, sales of realty to pay debts, and recovery oif 
legacies and distributive shares. They have also had concurrent 
jurisdictioTn over legal causes, such as motions for summary 
judgments of various kinds. In all of these cases, the form of 
administering rights, and the law by which they are determined, 
80 far as the jurisdictions concur, are substantially the same in all 
of the courts: if legal, according to law; if equitable, according 
to equity. And it must be so in the very nature of things. For, 
otherwise, the jurisdiction would not be strictly concurrent, but 
different. A diversity, either in form or law, would lead to the 
strange anomaly of the judicial determination of the same right 
in one court one way, and in another court another way. 

If th^ complainant in this case had brought an action at law 
upon the not« now due, the defendant would have pleaded to the 
declaration at the return term of the writ, and the cause would 
not have stood for trial until the next term. The defendant might 
have plead as many, and as contradictory pleas as he saw proper, 
and not under oath. The suit having been brought in this court, 
under a statutory grant of concurrent jurisdiction without more, 
shall the defendant be deprived of his legal right to the delay oi 
a term before trial ? Can the complainant restrict the defendant 
to one plea, and demand that such plea, or an answer, shall be 
under oath ? By what law shall the issues be tried, the law ot 
the Circuit Court, or the law of the Chancery Court ? Shall the 
law vary with the forum which the plaintiff may elect ? The trial 
in one court is viva voce^ in the other by deposition. The rem- 
edy for the correction of errors at law is by bill of exceptions^ 
and an appeal in the nature of a writ of error, in which case the 
finding of the jury on the facts, or of the court sitting without a 
jury, is generally conclusive. Bacon v. Chase, M. S. Knoxville, 
September Term, 1877. The remedy in equity is by appeal or 
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writ of error, which takes up the whole case for trial de noto. 
The judgment at law would be a lien on realty from its rendition 
if affirmed on appeal, but the lien would be lost by an appeal in 
equity. 

We are asked to bring about these radical changes and start- 
ling results, not by positive legislation, but by implication. Only 
the plainest expression of legislative will would, it seems to me, 
justify such sweeping innovations on the established order of ju- 
dicial proceedings, and the mode of adjudicating rights. — Shep- 
pard V. Johnson, 2 Hum. 296. 

I am clearly of the opinion that if the Court of Chancery 
has been constitutionally clothed with jurisdiction over the legal 
causes of action specified in the act, it must exercise that juris- 
diction strictly in the mode prescribed by law for the commence- 
ment, prosecution, and trial of such rights in the Circuit Courts 
and by the same law. It cannot take cognizance of such causes 
as it does of those which fall within its jurisdiction proper. It will 
be time enough, when a legal cause is brought into this court and 
presented properly, to determine whether the act is constitutional. 
The demurrer must be sustained, and the bill dismissed with costs. 



' 
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JOS. D. BENNETT AND WIFE et al, v. JOHN C. 

COLDWELL. 



.^a liTllle. February 96« 187«. 



1. Administrator's Sale — When void— Purchaser's Rights under. — In the 
case of a void sale by an administrator, the purchaser of land at such sale, be*- 
looging to the estate', will be substituted only to the rights of the creditors 
whose debts were paid by his money. 

2. Same — Same — Waste by Administrator.— If the administrator has wasted 
the estate, he and the securities on his bond are liable to the creditors to the 
extent of the waste, and not the land of the heirs. This Is so even if both 
the administrator and iiis securities are insolvent. 

3. Same — Same — Heirs not SECURrrv. — The law does not make the heirs 
securities for the administrator, nor make their rights dependent upon the in- 
tegrity or negliffenee of the administrator. 

V Cask Cited .-—Martin v. Turner, 2 Heisk., 384, reviewed. 

4. Same — Same — Dower. — When the widow is the administratrix in such case, 
if she has not claimed any dower interest, and never had any set aparr. for her, 
the purchaser will not be entitled to relief out of the land to the extent of 
dower interest. 



LEA, 8. J., DELIVERED THE OPINION OP THE COURT. 

John D. Johnson died in 1860, intestate, and at the August 
Term, 1860, of the County Court of Bedford, W. E. Johnson 
and Mary A. Johnson were appointed and qualified as ad- 
ministrator and administratrix of his estate. Sometime there- 
after, W. E. Johnson, the administrator, died, and the adminis- 
tration of the estate then devolved upon Mary A. Johnson, the 
administratrix, who was the widow of the intestate. The said 
John D. Johnson left surviving him several children, his heirs at 
law, who are complainants in this bill. The said Johnson, at his 
death, had a large personal estate, and was the owner of a house 
and lot in the town of Shelbyville. On the 23d day of April, 
1863, Mary A. Johnson, the administratrix, sold the house and 
lot to the defendant, John C. Coldwell, for $4,400 in Confederate 
Treasury notes, and executed a bond to procure title, to be made 
to Coldwell, by the County Court of Bedford county, which has 
never been done. The heirs of John D. Johnson file their bill, 
in April, 1870, to set aside this sale as void, to put them in 
possession, and for an account for rents. To this bill defendant, 
Coldwell, files a demurrer, which being overruled, he files an 
answer in the nature of a cross-bill, making the complainants in 
the original bill, and Mary A. Johnson, defendants, in which the 
sale of the house and lot, by Mrs. Johnson, is admitted ; but he 
alleges that one Cummings had an account against the estate of 
John D. Johnson, upon which suit had been brought in the Cir- 
cuit Court of Bedford county for about $3,200, and that, upon the 
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sale of the property by Mrs. Johnson, she paid off this indebted- 
ness of her husband^s estate with the proceeds arising therefrom, 
and with the balance paid other ;iebts of the estate, and there- 
fore he asks that, if the sale cannot be confirmed by the Court as 
manifestly for the interest of the heirs, that the Court will decree 
to him the amount of the purchase money and interest, and that 
the same shall be a lien upon the said house and lot. And be 
alleges further that he is entitled, by reason of his purchase, to at 
least the dower interest of Mrs. Johnson. 

The defendants in the cross-bill answer, denying that any part 
of the $4,400, paid by Coldwell, was used in the payment of the 
debts of Johnson's estate, and denying that Coldwell had any 
interest in the house and lot by reason of dower, Mrs. Johnson 
stating that she had never asked or claimed dower^ nor had any 
ever been set apart to her. Proof was taken, and the cause was 
heard. 

The Chancellor decreed that Coldwell, the complainant in the 
cross-bill, was entitled to a decree for so much of the purchase 
money as was used in the payment of the debts of the estate of 
John D. Johnson, and that the same was a lien upon the house 
and lot, and that the same should be sold to satisfy said decree. 

In the settlement of Mrs. Johnson, as administratrix of her 
husband's estate, a copy of which is exhibited in the cross-bill, 
she charges herself with the sum of $14:,667.28, money received 
by her a& administratrix, in which is included the sum of $4,400, 
amount of sale of house and lot, and she credits herself with the 
sum of $10,570.20, leaving a balance of $4,097.98. She is 
afterwards credited with the sum of $2,050.54, cash paid for 
family expenses and for a piano, leaving a balance in her hands 
of $2,046.54. In the settlement she is also charged with notes 
therein set forth, belonging to said estate, amounting to the sum 
of $7,025.25, which she states are all at interest, and will be 
accounted for when collected. It is also stated in her settlement 
that W. E. Johnson, the administrator, had collected a sum of 
monev, amount not stated, for which he had never accounted. 
It is thus shown that there are personal assets belonging to said 
estate, amounting to upwards of $9,000, after payment of all the 
debts which she reports against the estate. In her answer to the 
cross-bill, she states she sold the house and lot, not for the pur- 
pose of getting money to pay the debts of the estate ; and, to 
prove the truth of that statement, she says : " And she was 
also offered, a few days before said sale, by M. M. McClure, the 
amount of a note he was owing said estate, which now amounts 
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to near four thousand dollars, and which she, by said failure to 
collect, has lost the entire amount to the estate of her deceased 
husband." 

It is clearly shown that there are assets in the hands of the 
administratrix, more than sufficient to pay any claims which may 
be due Goldwell by reason of said purchase, or the same has been 
wasted by her mismanagement.' If the purchase money for the 
house and lot was used in the payment of the debts of Cum- 
mings and others against the estate, the purchaser — ^the sale 
being void — is only entitled to be substituted to the rights of the 
creditors whose debts were paid by his money. The creditors of 
the estate have no right to a sale of land belonging to the heirs 
until the personal property is exhausted. If the estate has been 
wasted and destroyed by the administratrix, she, and the securi- 
ties upon her bond, are liable to the creditors to the extent of the 
waste, and not the land of the heirs. If the administratrix has 
wasted the estate, and both she and her securities upon her ad- 
ministration bond are insolvent, the land of the heir cannot be 
made liable. The loss, in such a case, must fall upon the creditor. 
The law does not make the heirs securities for the administratrix, 
nor make their rights dependent upon the integrity or negligence 
of the administrator. Hence we are of opinion that the decree 
of the Chancellor, declaring a lien and ordering a sale of the 
house and lot, was erroneous. The sale was unquestionably void, 
for the administratrix had no power to sell the house and lot 
which had descended to the heirs. To support the views of the 
Chancellor, we are referi'ed to an opinion of this court in the case 
of John W. Martin et al. v. H. L. Turner, 2 Heisk., 384. In 
that case, it is true the Court ordered a sale of real estate to 
repay the purchase money paid at a void sale, but there the 
Clerk had made a settlement with the administrators, and re- 
ported to the Court that there had come into their hands $3,128, 
and that they had paid out $4,441, leaving the estate indebted 
to them $1,312, which report was confirmed by the Court. There 
was then a necessity for the sale, the personal estate being ex- 
hausted, and an outstanding indebtedness of $1,312. But it is 
insisted that this case is analagous to the cases of verbal sales 
of real estate, where specific performance being sought by the 
vendee, who has been put in possession, and resisted by the 
vendor, or his heir, on the ground that the sale is void under the 
statute of frauds. In such case^, upon the clearest principles of 
equity, the vendee is entitled to a decree for the purchase money 
paid, and it is declared a lien on the land of the vendor. But 
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we oaanot see wherein such cases have any analogy to this case. 
Here the vendor did not sell her own land, but land which be- 
longed to other parties, and without their consent, for the heirs 
were all minors at the date of the sale. And the purchaser, at 
the time of the sale, well knew the house and lot was not the 
property of his vendor, but belonged to the heirs of Johnson. 

But it is further insisted by the purchaser that he is at least 
entitled to the dower interest of Mrs. Johnson in said house and 
lot. No dower has ever been claimed or applied for by her, nor 
has any ever been set apart to her. Was any estate in land cast 
upon her by law at the death of her husband ? None. The 
lands descended directly to the heirs. It is true the law gives 
her a right of dower in the lands, but she has never claimed, 
nor, as before stated, has any ever. been assigned her. Besides, 
this contract exhibited is not an executed but an executory con- 
tract : she was to procure the County Court of Bedford county 
to divest and vest the title. We are therefore of the opinion 
that the defendant, Coldwell, is not entitled to any dower in- 
terest in said house and lot against the heirs. The decree of 
the Chancellor is reversed. 

The cross-bill is dismissed, the sale declared void, the heirs 
entitled to possession, and the cause remanded for an account. 
The purchaser, Coldwell, will be charged with reasonable and 
proper rents since he went into possession, and be credited with 
the value of improvements to the extent they have enhanced 
the value of the house and lot, and with the amount of taxes 
paid thereon, but not in excess of the rents. The cost of this 
Court and the Court below will be paid by the defendant. Gold- 
well, except the costs incident to the taking of the depositions 
of witnesses to prove the general character of Mrs. Johnson and 
her sons, which will be paid by the complainants in the original 
bill. 
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THOMAS AND MARY SHIELDS v. HANNAH THOMPSON. 



IVasliTllle, I>eceniber Term, 1974. 



1. Sale of Land— Dbficibncy in Quantity — Abatement in Price for — 
When. A lot represented to the purchaser as fronting sixty-two feet on High 
street, and running back one hundred and seventy feet to an alley, in Naah- 
yille Tenn., was sold for $12,815 in gross. Before confirmation of the sale the 
purchaser applied for relief, on account of a deficiency in quantity of two feet 
front. 

Heldy the purchaser is entitled to no relief., 

Cases Cited. — 1 Story Eq. Jur., Sec. 144; Meek v, Bearden, 5 Yerg., 467; 
Horn V. Denton, 2 Sneed, 125. 

2. Same— Same — Rents. The purchaser was entitled to possession from con- 
firmation, and as possession was not obtained, he may recover rents from that 
time. 



^ 
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m'fARLAND, J., DELIVERED THE OPINION OF THE COURT. 

Under a decree in this cause, a house and lot in the city of 
Nashville was sold by the Master, and purchased by C. P. Thomp- 
son. Before confirmation he applied by petition to have an 
abatement of the price, on account of the deficiency in the quan- 
tity of land. This relief was granted him, and the parties 
interested have appealed ; the grounds for the relief, as stated in 
the petition of the purchaser are, that the advertisements of the 
property in the city papers and elsewhere stated that the prop- 
erty fi-onted sixty-two feet on High street, and the same state- 
ment was made by the auctioneer at the sale ; that he bought 
with a definite understanding that there was a frontage of that 
much ground, and was influenced by this consideration in bidding 
the price he did ; that he made a careful calculation of the same 
upon that basis ; that the land constituted the principal value, as 
the houses were not comparatively valuable ; that it turned out 
there was only a front of sixty feet, being a deficiency of two feet 

The advertisement referred to describes the property as that 
desirable property on " High street, near the corner of Cedar, 
known as the Shields property. The lot fronts 62 feet, and runs 
back 170 feet to an alley." Then follows a description of the 
houses and the terms of the sale : ^^ Persons wishing to examine 
the premises are referred to certain real estate/ agents." 

It fully appears that the sale was not by the foot, but in gross, 
the auctioneer, however, repeating the description contained in 
the advertisement as to the sixty-two feet front. The property 
sold for $12,815.00. It turns out, upon actual measurement, that 
the front on High street is one foot and nine inches less than 
sixty-two feet. Does this make a case for relief? When the 
sale of land is by the acre or foot, the purchaser, of course, is 
only required to pay for the amount of land he received at the 
price bid. So also if the sale be in gross, and the purchaser buy 
upon the fraudulent representations of the vendor as to the quan- 
tity, or the mistake as to the quantity be so gross as to raise a 
presumption of fraud, relief may be had. It is clear, however, 
that this case does not come within either of these sales. The 
sale was not by the foot, but in gross. The representation as to 
the quantity was not fraudulently made, and the mistake as to 
the quantity was not so great as to raise a presumption of fraud. 
But it is argued that the relief should be granted upon the ground 
that the parties acted under a mutual mistake in regard to a ma- 
terial fact, touching the subject matter of the contract. This is 
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certainly a good ground for relief in equity. This principle, as 
applicable to sales of land, may be illustrated in this way : If 
the purchaser thought he had purchased a particular piece of land 
as a part of a farm, and material to its value, and the vendor 
thought he had sold it, when, in fact, the piece in question did 
not belong to the farm, or pass by the sale, this would be a clear 
case of a mutual mistake as to the land sold, and would be ground 
for relief. See 1 Story, Eq. Jur., Sec. 144. 

But where the land sold is correctly described by metes and 
bounds, or its boundaries known, and a personal examination had, 
then a mere mistake as to quantity of land embraced within the 
boundary will be no ground for relief in the absence of fraud or 
misrepresentation, unless, perhaps, the mistake be so great as to 
raise a presumption of fraud, or shock the conscience of the 
Court. As, for instance, if the land be on an island in the river, 
the boundaries of which are clearly in view of the parties, and 
the lines correctly described, the vendor may represent, and both 
parties believe, that it contains one hundred acres. It would be 
no ground for relief to either party if it should turn out to con- 
tain a few acres more or less, although the dijSerence be material 
to the price. The reason is, that the parties were not mistaken 
in regard to the land sold and bought, the particular price con- 
tracted about, and amount of it passed by the acre, the purchaser 
gets, or thought he was getting; but the parties were simply mis- 
taken as to the number of acres which were embraced within the 
area, a matter to be ascertained by measurement and calculation 
— a fact about which one party was as well informed as the 
other, and about which either might have satisfied himself Such 
is the doctrines laid down by the Court in Meek v, Bearden, 5 
Yerg., 467, and which we think has not been departed from, but 
on the contrary, has been followed at the present term in the 
case of Hides v. Martin. This principle was not decided in 
Horn V. Denton, 2 Sneed, but the decision in that case placed 
apon a different ground altogether. We have but to apply the 
principle to the present case. 

The property sold was a lot with a residence upon it, in the 
city of Nashville, the locality of which was correctly given, with 
such description that it could readily be seen and identified. It 
is not insisted that there was any mistake as to the boundaries 
of the lot, or as to any particular piece of land supposed to be em- 
braced within it. It is not averred that there was any mistake as 
to the locality of the corners of the lot on High street, or of the 
lines running back from High street, but simply that the pur- 
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chaser believed, upon the statements in the advertisements and 
of the auctioneer, that the distance between those corners and 
lines was sixty-two feet — thus making the front sixty-two feet — 
whereas the distance was one foot and nine inches less, .if the 
purchaser was not mistaken as to the locality of these comers. 
He could, with great care, have ascertained the exact distance by 
simple measurement, if he had so desired. Not having done so, 
and having purchased the property for a gross sum, he can have 
no reliet. Nor could the other party have been entitled to relief 
if the front had turned out to be a foot or two more than sixty- 
two feet The decree on this point will be reversed and the re- 
lief refused. The decree as to the rents was proper. The pur- 
chaser was entitled to possession from confirmation, and as pos 
session was not obtained, he was entitled to rents from that time. 
Decree accordingly divides the costs of this Court. 



PARILEE WILLIAMS, ly next friend, L. S. WOODS, 
V. J. B. WILLIAMS AND J. M. SEALS. 



JTackaoB, may 14^ 1874U 



1. HoiffBSTiEAi>— Conveyance, without Wife's Consent — ^Title voii>— Rem- 
edy. Where the wife does not join In a conveyance of the homestead, such oon- 
yeyance Is absolutely void, so far as it abridges her homestead rights, and she 
may, by next friend, file a bill quia timet to have the cloud removed, and her 
homestead rights declared, though she has never parted with the possession or 



NICHOLSON, C. J., DEUVERED THE OPINION OP THE COURT. 

J. B. Williams being the owner in fee of a small tract of land 
in Henderson county, which, with the improvements thereon, was, 
worth less than $1,000, on the 28th of December, 1872, sold and 
conveyed the same to John M. Seals, and executed to him a deed 
in fee simple, with covenants of seizin and of general warranty. 
In this conveyance, complainant Parilee, who is the wife of said 
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J. B. Williams, did not join. By her next friend she files her 
bill, alleging these facts, and also that this tract of land is all the 
real property owned by her husband or herself, and that at the 
time of the conveyance her husband and herself were in the ac- 
tual possession of the land as their homestead, and that they still 
continue in possession thereof; but that the deed so made by her 
husband, without her joining therein, constitutes a cloud upon 
her rights, under the homestead law ; and she prays that the 
cloud be removed, and her rights declared and protected. The 
bill was filed against J. B. Williams and J. M. Seals, as to both 
of whom the bill was taken for confessed. Upon the hearing, 
Chancellor Nixon dismissed the bill, and complainant has ap- 
pealed. 

The Constitution secures a homestead in the possession of each 
bead of a family, and the improvements thereon, to the value in 
all of one thousand dollars, and exempts the same from sale un- 
der legal process during the life of such head of a family. The 
plain intention of this provision is, not merely to protect the hus- 
band, as the head of the family, in the possession and enjoyment 
of the homestead, but the protection of the interests of the wife 
and of the minor children, constituted a leading consideration for 
the adoption of the provision. This fact is apparent by the pro- 
hibition against the alienation of the property, without the joint 
consent of husband and wife, when that relation exists. To give 
complete protection to the wife and children, the homestead is 
not only exempt from the reach of creditors of the husband, but 
he is deprived of the power to defeat the enjoyment of the home- 
stead by his wife and children, by selling and conveying it, ex- 
cept by deed in which she joins. And the Legislature, in giving 
legislative effect to these provisions, requires that the convey- 
ance shall be regulated by the laws, as to the conveyance of land 
by married women ; that is, the conveyance can be effective only 
upon the privy examination of the wife. Code, Sec. 2,114, (a). 

It is manifest fi*om these Constitutional and Legislative pro- 
visions, that while possession of the homestead is the essential 
feature in the exemption from sale under legal process, or by the 
deed of the husband, the wife is recognized as having a present, 
subsisting and continuing interest in the maintenance and pres- 
ervation of the benefits of this possession, and that she has such 
a right in the land connected with the right of possession, that 
when that right is violated she is entitled to claim the protection 
of the Courts. 

In the present case. tH^ husband has undertaken in contra- 
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yention of the express prohibition of the ConstitutioD and Statate 
law, to convey the entire title of the homestead tract, withoat the 
consent, and against the will of his wife. It is now a rule of 
property, made permanent by the fiindamental law, that every 
head of a family is deprived of the right to alienate the home- 
stead, unless his wife joins in the conveyance. It follows that 
such conveyance is absolutely void, and communicates no title to 
the purchaeer, so far as it abridges or interferes with the wife's 
homestead right. And the wife, by her next friend, has such an 
interest in the preservation of the homestead as entitles her to 
invoke the protection of a Court of Chancery, by bill quia timety 
to have the cloud upon her rights removed, and her homestead 
rights declared. 

The decree of the Chancellor will be reversed, with costs, and 
a decree rendered here in accordance with this opinion. 



RICHERTS, hy next friend, v. EBLIN and others. 



JTmclcMM, M»7 IMIi, 1877. 



Infanot — Sale of lani>— Innocent purchaser — Burden of proof — Ea- 
TOPPED. — A bill to confirm the sale of an infant's land must allege that it is to 
the minor's interest to confirm the sale. In the defence of innocent purchaser 
the burden is upon defendant to make it out by proof, and he must show that 
he paid the purchase-money before notice of complainant's claim. Complain- 
ant is not estopped by the admission that while an infant she knew of the pro- 
posed sale to a third party, though she did not inform the purchaser of an in- 
tention to disaffirm. 



M'fARLAND, J., DELIVERED THE OPINION OF THE COURT. 

Ida Richerts being at the time an infant married woman, with 
her husband, James Richerts, executed a deed conveying a lot, in 
Memphis, to James Eblin. Subsequently, Eblin filed a bill in the 
Chancery Court, at Memphis, setting forth the fact and charging 
that Richerts and wife were willing to confirm the sale. Process 
was served, and an answer filed by an attorney, admitting the 
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fitcts, upon which a decree was rendered confirming the sale, and 
the decree was registered. At the date of this decree Ida Rich- 
erts was still an infant and a married woman. She attained her 
majority on the 22d of February, 1870. After this, on the 14th 
of May, 1870, Eblin conveyed the property to Milly Slaughter. 
On September 13th, 1870, the present bill was filed, charging 
that the decree referred to confirming the sale should be reviewed 
and reversed, that the answer filed on behalf of complainant and 
her husband was filed by an attorney without any authority and 
without being appointed by the Court to defend for said minor, 
and the answer was not sworn to, and that upon the face of the 
record the decree is erroneous and should be reversed. The bill 
prays to recover the property from MiJly Slaughter. 

The bill was answered by Eblin, who also filed his answer as a 
cross-bill, and Milly Slaughter filed a plea and answer. The 
Chancellor gave complainant a decree for the property, upon con- 
dition she refunded the purchase-money and interest ; and de- 
tendants appealed. 

Abstract of Opinion. — ^The decree confirming the sale is not 
binding upon complainant. The bill did not make a case to con- 
firm the sale of an infant's land. It did not allege that it was 
to her interest to confirm the sale, but only that a fair price had 
been paid, and that Mrs. Richerts and her husband were willing 
to confirm the sale, she being still a minor. Besides, the answer 
was filed without authority. 

The defence of innocent purchaser set up by Milly Slaughter 
can not prevail, because there is no proof to sustain it. The bur- 
den is upon the defendant setting up this defence to make it out 
by proof. There is no proof of the payment of the purchase- 
money by Milly Slaughter to Eblin before they had notice of 
complainant's claim. 

Nor is complainant estopped to set up her title. She admits 
in her deposition that she knew, before Eblin sold to Milly 
Slaughter, that she was going to buy it. It is upon this admis- 
sion and her failure to dissaffirm sooner that the estoppel is 
claimed. She was entitled to a reasonable time after attaining 
her majority and becoming discovert to disaffirm her deed. Scott 
V. Buchanan, 11 Hum., 465; 2 Cold., 443. Her failure to in- 
form the proposed purchaser of her purpose to disaffirm can not 
estop her, as it does not appear the time had arrived for her to 
act ; besides, estoppels operate on the principal of constructive 
firaud. Story Eq., § 391. And there is not sufficient evidence 
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that the conduct of Mrs. Richerts operated as a fraud upon Milly 
Slaughter. 

Complainant does not object to the decree requiring her to re- 
fund the purchase-money. It is argued that she should be re- 
quired to account for the improvements, but there is no distinct 
allegation or claim as to improvements, only a general allega- 
tion. On the other hand, the defendants are not required to ac- 
count for rents, and we will not therefore disturb the decree. 

The Chancellor directed that unless complainant refunded the 
purchase-money in a given time, the bill should stand dismissed 
and the title confirmed in defendants. This should be so modi- 
fied as to allow the property to be sold in the event the purchase- 
money is not refunded, and the purchase-money paid out of the 
proceeds, giving the balance to complainant. The costs of this 
Court must be paid by defendants ; the costs of the Court below 
divided, as directed by the Chancellor. — JL. and JE. Reporter. 



JACKSON HUBBARD, Ex'r., v. W. J. EPPS, et al. 



•VacIcsom, April Xerm, 197 •. 



1. In80lv>2^t Estate — Statute of Limitations. The statute of three years 
will be effective, as to parties who fail to file their petition within the proper 
time ; notwithstanding the pendency of an attachment bill In their favor, at the 
time proceedings were begun to administer the estate as an insolvent estate. 
The attachment bill was not a suit against the administrator. It could at most 
have given a right to satisfaction out of the land attached, but the petitioners 
failed to prosecute their attachment bill to a deeree, or to ask for any relief in 
the other case in the time limited. The filing of the insolvent bill did not of 
itself destroy or defeat the rights acquired by the attaching creditor, but the 
creditor lost his right to come in as a party to the insolvent bill by failing to 
come in within the proper time. 

Cases CrrBD.— Martin v. Blakemore, 5 Heisk., 50; Statute of Limitations of 
three years. 

2. Same— Same— Devisees. It is argued that the statute of three years is not 
available to protect the devisees of the realty ; that this statute only protects the 
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personal representative But the plea of the personal representative is effectual, 
whether satisfaction is sought out of the personalty or realty. 

3. Same — Same — Trust in Favor of Creditors. Where a testator directs 
that certain property be sold for the payment of debts, this does not create such • 
a trust in favor of any particular creditor as will affect the statutory bar. — Ed. 

Case Cited. — Mitchell v. Calloway, MSS. 



m'fARLAND, J., DELIVERED THE OPINION OF THE COURT. 

The estate of Mrs. Martha B. Epps, in Tennessee, was being 
administered as an insolvent estate, under the bill filed for that 
purpose by her personal representative, when A. C. Page and 
others filed their petition, setting up a claim against the estate, 
and asking to be made parties. The Chancellor rejected the 
claim, and the petitioners have appealed. The bill was filed the 
18th of June, 1868, and the petition of Page June, 1872; so the 
claim was barred by the statute of three years, (Page being a 
non-resident), unless this result is saved upon the following 
ground : Pages, in their petition, show that before the qualifica- 
tion of a personal representative in Tennessee, in July, 1867, 
they filed an attachment bill in the Chancery Court at Memphis, 
asking for and obtaining an attachment under the provision of 
the law allowing the process "where any person, liable for any 
debt or demand, residing out of the State, dies, leaving property 
in the State." It being alleged that Mrs. Epps resided in Vir- 
ginia, and had died, leaving lands in Shelby and Madison coun- 
ties, in this State. These lands were attached accordingly, but 
the cause does not appear to have been prosecuted to judgment. 
These facts are stated in the petition, and it is assumed that a 
lien was acquired on the lands; but petitioners express their 
willingness to share pro rata with the other creditors, and not 
insist upon priority. 

Do these facts save the bar of the statute ? It may be con- 
ceded that, under our attachment laws, the bill was properly filed, 
and a lien acquired upon the land attached, which would have 
been effectual by prosecuting the case to a decree, but which 
would be lost if the cause be abandoned or successfully defended. 
Upon the filing, by the executor of the insolvent bill, the Chan- 
cellor might have enjoined the prosecution of the attachment bill, 
or have permitted it to proceed to a decree, but it does not appear 
any order was made in regard to it. The suggestion of insol- 
vency alone in the County Court, and advertisement operated as 
an injunction against bringing suits, but allowed suits already 
brought to proceed to judgment, to be certified to the County 
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Court. The petitioners, after the filing of the insolvent bill, 
might have come in under the same rule applicable to other cred- 
itorSy either to claim a pro rata, or to claim priority under their 
attachment, a question to be determined in the insolvent case. 
This, either before or after a decree in the attachment case ; but 
the question is, should they have come in within the time limited 
by the statute of limitations ? Does the iact that the petitioners 
had the attachment bill pending, give them any longer time in 
which to appear in the insolvent proceedings? 

Notwithstanding the pendency of the attachment bill, we hold 
that they should have presented themselves within the time lim- 
ited, if they desired to become parties to the insolvent bill. We 
think this question is decided in Martin v. Blakemore, 5 Heisk., 50. 

The attachment bill was not a suit against the administrator. 
It could at most have given a right to satisfaction out of the land 
attached, but the petitioners failed to prosecute their attachment 
bill to a decree, or to ask for any relief in the other case in the 
time limited. The filing of the insolvent bill did not of itself de- 
stroy or defeat the rights acquired by the attaching creditor, but 
the creditor lost his right to come in as a party to the insolvent 
bill by failing to come in within the proper time. 

It is argued that the statute of three years is not available to 
protect the devisees of the realty ; that this statute only protects 
the personal representative. But we think the plea of the per- 
sonal representative is effectual, whether satisfaction is sought 
out of the personalty or realty. 

It is next argued that as the will of Mrs. Epps directs that her 
lands in Madison county be sold for the payment of debts, that 
this creates a trust in favor of creditors, and that the statute of 
three years does not apply so far as to protect this land. We 
think no specific trust was created in favor of any particular 
creditor. The will only designated certain property to be applied 
to debts ; the law makes all the liability. But the estate is pro- 
tected against all demands not made within the time, as much 
as if the debts were a charge upon the entire estate, under the 
law. We do not understand the decisions of this Court to be op- 
posed to this view. 

There is a remark, apparently to this effect, in the opinion in 
the case decided at the last term, of Mitchell v. Calloway. The 
question in the case, however, was, whether Calloway, the admin- 
istrator of Mitchell, and who claimed a debt due him from the 
estate was barred, because he had not retained his debt out of 
the assets in his bands within the time. It was held that he had 
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no legal assetfi in his hands, and that his failure to retain his 
debt out of the equitable assets did not bar him. It was upon 
this ground the case was decided. It would require very strong 
authority to induce us to hold that where a testator directs his 
debts to be paid, and designates a certain part of his property to 
be thus applied, that the statute of limitations intended to pro- 
tect his estate against fraudulent claims is thereby abro- 
gated, and that all debts may come in without limit of time. 
The trust thus imposed upon the executor with respect to the 
property thus devised, is not materially diflferent from the trust 
which the law imposes upon him, to apply the personal assets to 
the payment of the debts, and there can be no good reason why 
the statute should not apply in the one case as in the other. It 
is for the protection ot the estate in either case. 

Perry, in his work on Trusts, says : " In the United States 
both the real and personal property are liable for the debts of a 
deceased person, and no valid trust can be created by will for the 
payment of debts, in either personal or real estate. The statute 
of the several States point out how estates shall be administered 
for the payment of debts." * * * * ^nd he concludes: 
^^The claims of a creditor against the estate of a deceased person 
will be barred by the statute of limitations, notwithstanding cer- 
tain property is given in trust or charged with the payment of 
such claim." The only qualification of this doctrine is where the 
creditors assent to the trust, a nd the executor settles the estate 
accordingly ; then the executor becomes a trustee for the cred- 
itors, who are estopped from insisting upon a legal settlement. 
Various authorities are cited by the author, and we do not doubt 
the conclusion. 

This record presents an anomaly to which we will refer. Mrs. 
Epps resided in Virginia, and leaving a large estate both in Vir- 
ginia and North Carolina, and also lands in Tennessee. So far 
as we see, the creditors, who are parties in the present case, are 
residents of Virginia. If there were creditors in this State our 
Courts would distribute the assets here among such creditors, and 
would not transmit the assets to Virginia, and leave our domestic 
creditors to go there for satisfaction. But as the creditors seem 
to be all of Virginia, and an administration pending there, we do 
not know that it is the proper course to distribute the assets here 
among such of the Virginia creditors as choose to come, or 
whether the proper course would be to transmit the assets to the 
general administrator. This question has not been made, and we 
refer to it for the purpose of saying that it is not to be under- 
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stood as decided. The only question we have been called upon 
to decide upon the appeal of Page is, whether he presented his 
claim in time. 

Affirm the decree, with costs. 



THE STATE v. J. M. JOHNSON. 



m»shvllle December Xernt, 197T. 



1. Crimwal Law — Biqamy, an Attempt to Commit — Indictable. Where a 
party attempts to commit bigamy, this is such an offence as is indictable under 
Section 4630 of the Code. 

Cases Cited.— 1 Bish. Crim. Law, § 365-6 and § 089; 1 Bus. on Cr. 46-7; Jones 
r. The State; Quarles' Digest, 61; Constitution, ch. 8, Art. 1; Code, Sec. 4630. 

2. Arouendo— Same — Offences against the Person. Such crimes as are 
injurious to the person, as contra-distinguished from property, are offences 
against the person. — Ed. 



DEADEBICK, C. J., DELIVERED THE OPINION OF THE COURT. 

The defendant was indicted in the Circuit Court of Franklin 
County, for an attempt to commit bigamy. The indictment was, 
upon defendant's motion, quashed, and the State appealed. 

The indictment is founded upon section 4630 of theCode, which 
provides, "if any person assault another with intent to commit, 
or otherwise attempt to commit any felony or crime, punished 
by imprisonment in the penitentiary; where the punishment is 
not otherwise prescribed, he shall, on conviction, be punished by 
imprisonment " in the penitentiary, not exceeding five years, or 
by imprisonment in the County Jail, not more than one year, and 
by fine etc., at the discretion of the jury. 

The indictment charges that defendant, having a living wife, 
procured the consent of one Josephine Woods to marry him, 
and obtained license for the marriage and a minister of the gos- 
pel to perform the ceremony ; and taking his licence and accom- 
panied by the minister, he went to the house of the father of said 
Josephine, where she resided with the intent to marry said Jose- 
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pbine, and then it is charged that by the means and in the man- 
ner aforesaid defendant did unlawfully and feloniously attempt to 
commit the crime of bigamy, etc. 

In the case of Jones v. The State, Quarles Digest, 61 which 
was a conviction under section 4630 of the Code, for attempting 
to steal. Judge Nicholson construed the section as applying only 
to offences against the person, and not to offences against prop- 
erty. 

This construction derived strong support, in his opinion, from 
the &ct that the chapter and article in which the section in 
question was found was "devoted to crimes against the person." 

Bigamy is classed as a crime against ^^ public morality and de- 
cency" — Code, ch. 8, art. 1. Yet it may well be said to be a very 
great crime against the/emale who is the subject of the imposi- 
tion and deceit, so all criminal acts are offences against the pub- 
lic or the State, and such of them as are inj uncus to the person, 
as contradistinguished from property, are also offences against 
the person. 

To constitute an attempt to commit a crime, an intent to com- 
mit it must exist, simultaneously with some act done in further- 
ance of the intent, and with the purpose of consummating the 
contemplated crime. — 1 Bish. Cr. L. § 365-6; 1 Rus. on Cr. 46. 

So it is said, in 1 Bish., Cr. L., § 689, that to incite a servant 
to steal his master's goods, and to make overtures to one to com- 
mit adultery, where it is a statutory felony, is an attempt to com- 
mit a felony, and such acts are indictable misdemeanors, though 
the person approached declines to comply ; and in § 690, it is 
said, in Connecticut, where adultery is a felony, an unsuccessful 
solicitation to commit it is an indictable attempt. — See also 1 
RusB. on Cr., 46-7. 

In this case there was not only solicitation to the bigamous 
marriage, but upon the consent of the female being obtained, other 
and further preparations were made, in the procuring the mar- 
riage license from the proper officer, and obtaining a minister to 
solemnize the marriage, and going to the house of the confiding 
woman for the purpose of effecting and accomplishing the crim- 
inal purpose, in company with the minister, when, by some de- 
velopments, the woman was saved from the terrible consequences 
of this atrocious and deliberately-planned outrage. 

We are of opinion, therefore, that the offense contemplated 
was one covered by Sec. 4,630 of the Code, and that if bare solic- 
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itation to commit adultery is, in law, an attempt to commit that 
offence, so the facts alleged in this case make a case of an at- 
tempt to commit bigamy. 

Reverse the judgment, and remand the cause for triaL 



M. J. CARTER, by next friend v. JOHN S. HATTAN, et als. 



MaoxTllle, Not ember 97, 197 ff. 



1. Homestead — Cannot be Alienated, though the Sale be fok Full YAi.nx 
IN Money or Real Estate — ^Whbn. Where a wife has not consented, by con- 
veyance as required by law for married women, the homestead can not be alien- 
ated, though the sale be for full value in money, real estate, or other things; 
this rule obtains as to the right of homestead only; the fee remains quallAed by 
the right of occupancy, which can not be disturbed, while the relation support- 
ing the right of homestead exists. 

Constitution, Art. 11, Sec. 11 ; Act of 1870, ch. 80, § 1,— Ed, 

TURNEY, J., DELIVERED THE OPINION OF THE COURT. 

By Article 11, Sec. 11, of the Constitution, "A homestead in 
the possession of each head of a family, and the improvements 
thereon, to the value in all of one thousand dollars, shall be ex- 
empt from sale under legal process during the life," &c., &c. 

^^ Nor shall said property be alienated without the joint con- 
sent of husband and wife, where that relation exists.'' &c., &c. 

The Act of 1870, ch. 80, § 1, after defining homestead and its 
objects, provides, ^^ That said real estate shall not be alienated 
without the joint consent of husband and wife, when that rela- 
tion exists, to be evidenced by conveyance duly executed as re- 
quired by law for married women," &c. 

The case before us falls directly within the constitutional and 
statutory inhibitions. The husband attempts, without the con- 
sent of the wife, evidenced as required, to alienate the home- 
stead. It can not make a difference that the sale was for full 
value in money, or other real estate, or other things ; here was a 
homestead in " the possession of the head of a family," the rela- 
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tion of husband and wife existed, the wife has not consented, by 
conveyance duly executed as required by law for married wo- 
men, so then the attempted alienation must fail. This rule ob- 
tains as to the right of homestead only. The fee remains quali- 
fied by the right of occupancy, which can not be disturbed, while 
the relation supporting the right of homestead exists. 

The purpose of the law is to protect married women and minor 
children from the improvidence of unfortunate or dissipated hus- 
bands and fathers. The facts of this case illustrate its wisdom. 

Complainant has failed to make a case for the declaration of a 
resulting trust in the purchase of the lot. 

Reverse the decree, with costs. 



COPELAND V. BOAZ. 



JTakckson* Jlnne <l, 1977. 



Husband's note to wipe to return to him — Public policy. — ^The relation of 
husband and wife is not changed by their separation ; and therefore a note exe- 
cuted by the husband payable to a trustee for the wife, in consideration of her 
return to him, can not be collected — it is nudum pactum and contravenes public 
policy. 



TURNEY, J.. DELIVERED THE OPINION OF THE COURT. 

This suit was instituted upon the following note : — 

" On or before the 25th day of December next I promise to 
pay Thomas Boaz, trustee for my wife, five hundred dollars, for 
value received, this June 29, 1872. James Copeland." 

Plaintiff in error and his wife had separated, and the note sued 
on was executed to induce her to return. The Court below 
struck out pleas setting up these facts as a defence, and charged 
the jury that the consideration was sufficient. 

JHeld^ The parties could not and did not, by the separation, 
diminish or enlarge their respective, rights and duties under the 
law regulating the relation of husband and wife. 

A promise by the husband to pay to the wife, or to another for 
the benefit of the wife, without something more, is nudum pac- 
turn, the undertaking contravenes public policy, and is not tol- 
erable in law. 

Reverse the judgment. — The Reporter^ Boston^ Mass. 
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W. P. LANKFORD, AdmW, etc., of W. J. LEWIS, Dec'cl, 

V. MARY F. LEWIS et al., 

AND 

MARY F. LEWIS v. S. M. GLENN, Guard., etc., et al. 



jr»ck»on JTane 9, 1877. 



1. U0MK8TBAD. — DowKR— Widow not Entitlkd to Both — Wmoi. While a 
widow is entitled to dower out of her deceased husband's estate, she has no aii- 
ditional homestead right, except as against a creditor of the head of a family, 
who is seeking to enforce his debt by execution or attachment. A homestead 
is not included l^ any statute under the idea of articles exempt from execu- 
tion, which go to the widow, and not to the administrator. 

Cases Cited. — Merriman, adm'r., et al. v. Lacefield, 4 Heisk., 220; Act of 
March 12, 186d, Sec 2; Act of 1870; Code § 2114, (a) ^ 2115. 



FREEMAN, J., DELIVERED THE OPINION OF THE COURT. 

W. J. Lewis died September, 1869, leaving complainant in the 
oross-bill his widow, and the six defendants his children, as his 
heirs, as stated at the bar ; the children are his children by a 
former wife. Lewis left two tracts of land. The widow petitioned 
for, and had her dower assigned her in the lands of her husband ; 
after this a petition was filed by the administrator to sell land 
for payment of debts, on the ground of exhaustion of personal 
assets. In the decree ordering the sale it is recited that the 
widow ^^ waives her right of homestead as against the debts of the 
estate, but reserves her right to her homestead out of any land 
after the debts of said estate have been paid." This decree was 
made May Term, 1872. 

The case has been argued before us on the assumption that 
the widow was entitled to the benefit of the homestead, in addi- 
tion to dower, under the Act of March 12th, 1868. The right of 
the widow, it may be correctly assumed, whatever it is, rests on 
this Act, the husband dying in 1869. 

The Act of 1868 is as follows, Sec. 2d : ^^ That the homestead 
of any housekeeper or head of a family, residing in this State, to 
the value of one thousand dollars, instead of five hundred, as now 
provided by law, consisting of a dwelling-house and out-build- 
ings, and land appurtenant, occupied by such person as a home- 
stead, shall be exempt from execution or attachment for the debts 
of any such head of a family or housekeeper. 

We think it too clear for argument that this Act alone applies 
to, and gives the homestead, as against a creditor of the head of 
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a fkmily or householder, who is seeking to enforce his debt by 
execution or attachment, against such householder or head of a 
family. 

It is true Sec. 2115, which requires the declaration of inten- 
tion to claim a homestead to be registered, is repealed by the 
Act^ but the other provisions remain, and only provide the mode 
of setting it apart, but do not give any right to the widow or any 
estate to her in the land ; in fact, her rights are not intended to 
be affected by these statutes, she being simply left as before to 
her right of dower on the death of the husband. The first Act 
that gave her any rights on this subject was the Act of 1870, 
passed in pursuance of the provision of the Constitution of 1870. 
See Code, 2114a. 

The Court below seems to have followed the supposed opinion 
of this Court, in the case of Merriman, Adm'r, et als., v. John H. 
Lacefield et als., 4 Heisk., 220. It is not very clear what was 
the view of the learned Judge in that opinion on this question, 
but if the opinion can be construed into holding that the widow 
was entitled, under this Act, to dower as well as homestead, it is 
not sustained by the statute, and is not law. 

The homestead, as provided for by law, is given by our stat- 
utes, and only by them, so that it attaches alone where so given ; 
a homestead was never intended to be included by any of our 
statutes, under the idea of articlee exempted from execution 
which go to the widow, and not to the administrator by our 
statutes. The language of the act of 1868 is too clear to admit 
of doubt in its construction, and only gives the exemption as 
against a creditor with attachment or execution. In this view of 
the case, the decree below must be reversed, and the cross-bill 
dismissed at the costs of the widow. 
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WALL V. MARSH. 



KnoxTtlle, Mcptcmber Term, 1877. 



1. Promissory Note — Condition — Default — Wholr Sum du«— Waivkb — 
Maker's Rights. A stipulation in a promissory note, bearing interest payable 
annually, that upon a failure to pay interest annually the note shall be due, is 
a provision for the benefit of the payee, which he may waive, and can not be 
taken advantage of by the maker of the note. 

Case Cited. — Caruthers r. McBurney, 3 Sneed, 590. 



m'fARLAND, J., DELIVERED THE OPINION OF THE COURT. 

On the 10th of June, 1862, W. B. Hudson, the ancestor of 
plaintiffs, executed a note payable to defendant, Delilah Marsh, 
eight years after date, with the following condition attached : 
^ It is understood, if I fail to pay the interest annually on above 
sum, that it is all to be due from that date, that is, the date of my 
failure, and the said Delilah Marsh, or her representative, may 
proceed to collect the principal and interest remaining on said 
debt after such failure, the above to be in current bank-notes.'' 

The interest was not paid annually, the only payment being 
credits upon the note as follows: $20 in April, 1866; $65 Jan- 
uary, 1867 ; $20 December, 1868. Hudson executed a deed of 
trust on certain lands to secure the payment of said note. No 
steps were taken to enforce the collection of the money until 
after the expiration of more than eight years from the date of the 
note, to-wit, in 1875, when the trustee was proceeding to sell the 
land in accordance with the power of the deed, when the heirs of 
Hudson, he having died, filed the original bill in this cause, in- 
sisting that by the terms of the note it fell due at the expiration 
of the first year, on the 10th of June, 1863, by reason of the in- 
terest not being then paid, and that the note should be scaled to 
the value of current bank-notes at that date. On the 10th of 
June, 1863, current bank-notes were greatly depreciated, much 
more so than notes answering the same description at the expira- 
tion of eight years from the date of the note, that is, June 10, 
1870. 

The Chancellor held, in accordance with the view of the com- 
plainants, that the payee of the note was entitled to recover the 
value of the note in current bank-notes on the 10th of June, '63, 
from which decree defendant appealed. 

Abstract of Opinion. — ^The condition annexed to the obliga- 
tion was a stipulation for the benefit of the payee in the nature 
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of a penalty to enforce the prompt payment of the annual install- 
ments of interest, a stipulation which she might have enforced^ 
but which she had the right to waive. The condition was not 
for the benefit of the obligor, who had no right at the expiration 
of the first year to pay the whole amount of principal and inter- 
est on the note. Had he tendered it in proper funds, defendant 
would not have been bound to receive it ; but had he failed to 
tender any amount on that day, then according to complainant's 
theory, a tender on the next day of the whole amount would have 
been good. This would be to place the entire matter in the 
hands of the obligor, and enable him to decide according to his 
own interest. See Caruthers v. McBurney, 3 Sneed, 590. 

Decree reversed, and decree in accordance with the opinion. — 
Reporter, Boston. 



WOODLIE V. TOWLES AND WIFE. 



IWasliTllle^ l>eGeinber Term, 1S77, 



HoMSBTBAD— Debt Contracted Before Passage of Law — Statute of Limi- 
tations — ^New Promise After Passage of Law. The statute of limitations 
operates only to bar the remedy ; a new promise, therefore, Is not the substan- 
tive cause of action, but the original debt. Hence, under the Act of 1870, a 
homestead is not exempt from the payment of a debt contracted before its pass- 
age,' although the bar of the statute has been completed and the new promise is 
made subsequently thereto. 



DEADBBICK, C. J., DELIYBBED THE OPINION OF THE COURT. 

In 1866, and before the passage of the Homestead Law, the 
defendant owed the complainant a debt evidenced by note. In 
1872 he promised to pay this note. After this promise was made, 
and more than six years after the note fell due, suit was brought 
upon it and a judgment recovered. The defendant insists, that, 
conceding that the promise proved is sufficient to avoid the bar 
of the statute of limitations, such promise is a new cause of ac- 
tion, and as it was made subsequently to the passage of the 
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Homestead Law of 1870, he is entitled to have exempted from 
the judgment a homestead under said Act. 

Abstract of Opinion. — ^It is true that the promise to pay a 
debt barred by the statute of limitations is often spoken of in the 
books as giving a new cause of action, and it has been said that 
the action must be on the new promise to pay. McLean, 189. 
So it has been held by this Court that a claim barred by the stat- 
ute of limitations is deemed in law extinguished and discharged, 
and that the new promise is no continuation of the old contract, 
although such original contract furnishes a sufficient considera- 
tion from the new agreement. Belote v. Wynne, 7 Yerg., 543, 
citing Bell v. Morrison, 1 Peters, 351. If a debt is extinguished 
and discharged by the bar of the statute, and the promise 'to pay 
it is a new and substantive cause of action, it would seem logi- 
cally to follow that the action should be brought upon the new 
cause or the promise to pay, and not upon the extinguished and 
discharged debt. But this Court has also held that in personal 
actions to enforce executory contracts, the statute of limitations 
operates as a bar upon the remedy; and from this deduces the 
conclusion that a distinct and unequivocal acknowledgement will 
revive the debt. It would, perhaps, (4 Yerg., 174) have been 
more accurate to say such acknowledgement would revive or re- 
store the remedy. The debt was not extinguished, but the rem- 
edy was lost by the operation of the statute. But in the later 
cases this Court has held that in personal actions upon contracts, 
the statutes of limitations bar the remedy only, and do not extin- 
guish the debt In one case Judge Reese, in referring to the use 
of the words ^^extinguishment " and " extinction," as employed by 
Justice Story, in reference to claims barred by the statute, says : 
^^It is believed that the learned Judge means total extinction of 
the remedy only ; " and adds that " perhaps in every instance, 
where the law creates a bar, it acts upon the remedy — ^the party 
himself extinguishes the dent." 9 Yerg., 63 and 64. And Judge 
McKinney says in a still more recent case, '^ a statute of limita- 
tion in the nature of a negative prescription applies not to the 
right, but merely to the remedy. The debt is not extinguished, 
nor the right destroyed ; and hence, upon the express promise or 
admission of the debtor, the payment of the debt may be after- 
wards enforced." 2 Swan, 513. In a number of cases, cited in 
note 10 to § 441, 2 .6r. Ev., the rule in Massachusetts and New 
York is stated to be that the new promise, by which a debt is 
taken out of the operation of the statute, does not create a new 
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and substantive cause of action, but operates only as a waiver of 
a defense to an action on the old promise, and the removal of the 
bar of the statute. It is the original debt which constitutes the 
ground of action, and forms the basis of the judgment It is 
upon this theory and principle that suits are instituted upon debts 
prima fade barred. The mode of procedure in our Courts is to 
institute an action of debt, * * * and the note is declared 
upon and made profert of by the declaration, although upon its 
face it appears to have fallen due more than six years before the 
suit is commenced. * * * if the defendant pleads the stat- 
ute of six years, upon a replication of a new promise within that 
period proved, the plaintiff obtains judgment, not upon the new 
promise, but upon the note with interest from the time it fell 
due. So it appears the plaintiff recovers upon the note, and it is 
this note which determines the extent of defendant's liability, 
and the new promise within the six years had only the operation 

of defeating the effect of the plea of the statute. 2 Gr. Ev., § 
441 * * * 

We have repeatedly held that if a debt was contracted before 
the passage of the Homestead Law, and after its passage a new 
note is taken for the debt, the homestead would not be exempt 
from an execution issued upon a judgment obtained upon such 
new note. Yet, in such a case, the debt for which the new note 
was executed, would be extinguished, but the consideration for 
the new note was the antecedent debt. So in this case, although 
it should be admitted that the new promise is a new cause of ac- 
tion, as in the case of the new note for the old debt, all the au- 
thorities hold that the barred debt is a sufficient consideration for 
the new promise to pay it, and even in this aspect the home- 
stead promise would be liable. But we are of the opinion that 
the new promise is not the ground of action, but that its effect is 
to restore the remedy upon the original debt, and that this origi- 
nal debt is the foundation of the action and the basis of the judg- 
ment. 

Decree reversed. — Memphis Law Journal. 
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TILLMAN, AdmW, etc^ v. COCKE et aU. 



KnoxTllle, September TerB^ 1877. 



1. Constitutional Law — Act Conferrino Legislative Power on Courts 
Invalid — Clause Separable — When. The latter clause of § 2, ch. 78, Acts of 
186iK-70, (§ 3813 d, T. & S. Sto.,) authorizing the Court, in suits by or against ex- 
ecutors, etc., to require a party to the suit to testify, confers legislative power 
on the Courts, and is, therefore, void. But this latter clause being distinct from 
the preceding, (which contains the general rule of exclusion in such cases) does 
not render the whole section invalid. 



FREEMAN, J., DELIVERED THE OPINION OF THE COURT. 

The original bill in this case was filed to settle the estate of 
complainant's intestate. One Pickle filed his petition as a credi- 
tor, which was sworn to, stating that he was the only party cog- 
nizant of the facts, the transaction upon which his claim was 
based being one exclusively between the decedent and himself, 
having some elements of confidence in it. Upon his application 
the Chancellor made an order allowing him to testify. The ques- 
tion is, — was this order proper, and the testimony properly per- 
mitted in the case ? 

Abstract of Opinion. — It is under Sec. 2, ch. 78, Acts of 
1869-70, (§ 3813 d, Thompson & Steger's Statutes), in connec- 
tion with the previous section, that the right to testify in this 
case is claimed. The latter section allows all parties to testify, 
relieving them from incompetency in all civil Courts of this State, 
notwithstanding tbey may be parties to the suit, or interested in 
the issue tried. This is the general rule. The other section, 
however, enacts certain exceptions: ^^ In actions or proceedings, 
by or against executors, administrators or guardians, in which 
judgment may be rendered for or against them, neither party 
shall be allowed to testify against the other as to any transac- 
tion with, or statemente by the testator, intestate or ward, unless 
called to testify thereto by the opposite party, or required to tes- 
tify thereto by the Court." It is evident that under this last 
clause it was intended by the Legislature to give the Court the 
power to call the party, or require him to testify, and that unless 
so required he should be incompetent under the previous part of 
the section quoted. * * * Can this be susteined as a law of 
the land, or does it not confer on our Courts legislative, and not 
judicial power ? * * * xhe general rule, which is the law 
of the land, applicable to all the parties named, is, that they are 
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incompetent. Such would be the rule to be enforced on objection 
made to such a witness. * * * But under this latter clause 
the Court might say: You are incompetent under the law^ and 
therefore can not sustain your claim, but I think this a proper 
case, and will allow you to testify. This is to leave the rights of 
parties dependent on the will of the Judge, with no rule pre- 
scribed by which he is to be guided in his action, — ^nothing by 
which the party can say it is his right to be heard. In a word, 
in the place of a rule of action prescribed, being made the test oif 
the right of the party, the Court makes the rule and enforces it, 
or refiises to make it, as he chooses, — ^thus performing a legisla- 
tive act; that is, giving the law to the party in the particular 
case, not deciding upon what the law is. The practical result is, 
or may be, that the debt may be recovered, as in this case, if the 
Court chooses to allow the party to prove it ; but if not, the right 
claimed can not be maintained. This would leave no rule for 
the action of all the Courts of the State by which to be guided, 
nor the same Court in any case, but would make the law on 
which the rights of the parties depended as variable as the judg- 
ment, whim, caprice, or even prejudice of the Judge. This is not 
to adjudge what the law is, but to make it; a power which can 
not be conferred by the Legislature upon the judiciary. 

It is insisted that the whole section containing the exception 
must stand or fall together, not being separable. But we think 
the clause giving the discretion is distinct from the other, and 
may well be held void, and the other exceptions stand as the gen- 
eral rule, as was intended by the Legislature. We think, there- 
fore, Pickle was incompetent under the general rule, and the dis- 
cretion given to allow him to testify is not warranted by the 
Constitution, and could not be exercised by the Court 

Decree accordingly. — Memphis Law Journal. 
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BACHMAN t?. ROLLER. 

KaoxTllle, September Tem^ 1877. 



1. Pkomissort Note — Parol Tkbtimony— Statute of L»iitatiok8 — Nkw 
Promise to Third Party — Sufficient When. The words, *' Par Bank Notea," 
have a Hxed signification in coinmereial parlance, which can not be varied by 
parol testimony. Under a replication of a new promise to pay a debt barred 
by the statute of limitations, evidence of admissions or promises made to a 
stranger, is only admissible when It appears the debtor intended they should 
be communicated to the creditor. 



SNEED, J., DELIVERED THE OPINION OF THE COURT. 

This action was instituted April 1, 1872, upon a promissory 
note' executed January 31, 1860, by the defendant to the 
plaintiff, and due^ one day after date, for $2,791 in ^^ par bank 
notes." 

On the trial in the Circuit Court the defendant proposed to 
prove the meaning of the words, "par bank notes," as they were 
to be understood by the parties in a contemporaneous verbal 
agreement between them. This testimony was excluded. 

Upon a replication of a new promise to the plea ot the statute 
of limitations of six years, the plaintiff was allowed to prove 
promises and acknowledgement to divers persons other than the 
plaintiff or his agent. 

Verdict and judgment for plaintiff; defendant appealed. 

Abstract of Opinion. — Evidence as to the meaning of the 
words, "par bank notes," as they were used by the parties under 
a contemporaneous verbal agreement, was properly excluded. 
These words have a distinctive technical meaning, and tiiey 
must 6poak for themselves. They are, in commercial and finan- 
cial parlance, used to denote a state of equality or equal value, 
an equality of actual with nominal value; and being terms well 
understood in the law, it was the province of the Court, it neces- 
sary, to explain their meaning to the jury. 

Is the replication of a new promise to pay the debt barred by 
the statute of limitations, sustained by the proof ? The result of 
all our adjudged cases on this subject is, that there must be an 
express promise to pay, or an admission of an existing debt, 
which the debtor is willing to pay. 7 Yerg., 634 ; 8 Hum., 656 ; 
2 Swan, 91 ; 1 Sneed, 464. But we are not aware that the pre- 
cise question whether such an admission to a stranger would an- 
swer the requirements of the law, has ever been directly adjudged 
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from this bench. It does appear, however, that the question was 
incidentally adjudged in favor of the plaintiff's view in the case 
of Thompson v. French, 10 Yerg., 457, where the testimony of a 
stranger to the record, having no agency or other privity with 
the plaintiff, so far as the case discloses, was permitted to testify 
to a conversation with the defendant as to an acknowledgement 
of a subsisting liability, which the Court held conclusive of the 
case. Whether or not the question was presented and contested 
upoA a like argument, as in this case, we are not advised. It 
was broadly held in many of the earlier cases on the subject that 
such an acknowledgement was sufficient, whether made to a 
third person or to the plaintiff in the action. 5 Harrington, 380 ; 

1 Ala., 225; 9 Wend., 297 ; 16 Ibid, 477; 4 Wooster, 319; 21 
Barb., 351 ; 4 Ibid, 163 ; 6 Ibid, 585 ; 4 Pick., 100 ; 16 Verm., 
193; 1 Harris & Gill, 204; 7 Geo., 505; 4 Porter, 225. 

But many other cases qualify the doctrine so as to make the 
sufficiency of the promise depend upon the fact whether the inten- 
tion appears that the declaration to the stranger should be com- 
municated to the creditor. Wakeman v. Sherman, 5 Selden, 85 ; 

2 Story's Eq., § 1521 ; 26 Ala., 433 ; Collett v. Frayzer, 3 Jones' 
Eq., 89. In the last named case, it was held by the Supreme 
Oourt of North Carolina that where a person on his death-bed 
said to a bystander that he owed a certain sum, which he named, 
and that he wished it paid, that this was a sufficient acknowl- 
edgement of the debt to take it out of the statute of limitations. 

3 Jones' Eq., 80; 3 Batt. Dig., 420. This is consistent with the 
more modern rulings on the subject, as it was manifest that the 
debtor in that case wished and intended that the declaration thus 
made in extremis for the benefit of the creditor, should be com- 
municated to him. And it is said in the note to the case ot 
Whitcomb v. Whiting, 1 Smith's Lead. Cases, 889, after an ex- 
haustive review of the authorities, that most of the cases in which 
an admission to one man, has been held to take the case out of 
the statute in favor of another, will be found to rest on this 
ground, or on that of the existence of such a privity between the 
person to whom the declaration was addressed, and the creditor, 
that what wae said to the former, might fairly be presumed to 
have been meant to reach the ears and influence the course of 
the latter. 3 B. & Aid., 141; 2 B. & G., 149; 4 Selden, 362; 
29 Ala., 99. We hold that this latter doctrine is the sounder 
and safer of the two. 

Judgment reversed, and new trial awarded. — Mem. Law Jovr. 
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KNOXVILLE AND OHIO RAILROAD CO. v. J. H. HICKS. 



KnoxTllle, Aeptcatlber TenM, 1877. 



1. Chartkb — PowxR TO Grant. The power to fi^rant charters of inoorpon- 
tion, with exemptions from taxation, or other like stipulations, binding upon 
the State, so that the charter, after acceptance, becomes a contract, and irre- 
pealable, falls properly under the head of Legislative power, and such power 
properly belongs to the legislative department of the State, when there is no 
special limitation of the powers, as the Legislature possesses inherently ail 
legislative power, and tlie Constitution is to be construed as limiting of restrict- 
ing, but not as granting the power. 

Cases CrrED.— Gordon v. Appeal Tax Court, 3 Howard, 133; 4 Wheaton, 518; 
4 Peters, 514; 1 Blacli, 436; S Wallace, 264; 7 Cranch, 161. Pacific R. R. v. 
McGuire, 20 Wal., 36; Wilmington R. R. v. Reed, Shff., 13 Wallace, 264; Hum- 
phrey o Pegues, 16 Wallace, 244; 1 Black, 436; Union Bank v. The State, 9 
Yerg., 490; Hope r. Deaderick, 8 Hum., page 1. 

2. Sbctiom 28, OF Article 2, of the Constitution of 1834, Comstrued. Sec- 
tion 28, of Article 2, of the Constitution of 1834, to-wit : '* All lands liable to 
taxation, held by deed, grant or entry, town lots, bank stock, etc., and such 
other property as the Legislature may, from time to time, deem expedient, 
»?iall be tazahle,^^ imposes no restriction upon the power of the Legislature to 
stipulate for total or partial exemptions from taxation in charters of incorpora- 
tion. 

Cases CiTED.^Stewart v. Land, 1 Cranch, 299; Martin v. Hunter, 1 Wheaton, 
361; 6 Wheaton, 418; 12 Wheaton, 290. 

3. Exemption from Taxation in Favor of Railroad— Rights of Third Per- 
sons, WHO BECOME PURCHASERS OF THE Same. Where the charter of a Railroad 
Company exempts it from taxation, and such road is purchased as a whole, 
with all the franchises of the old Company, the exemption still attaches to the 
property, especially when the decree of a Court so empowered by the L^sla^ 
ture has settled that all rights and immunities passed, and nothing remained 
in the old Company. 

Cases Cited.— Trask v, McGuire, et als., 18 Wall., 391 ; Morgan 17. Louisiana, 
d Otto, 217; Tomlinson v. Branch, 15 Wall., 460; Philadelphia, Wilmington and 
Baltimore Railroad, 10 Howard, 376; E. T., V. & G. R. R. Co, v. Hamblen Co. 



M'fARLAND, J., DELIVERED THE OPINION OF THE COURT. 

The plaintiff, a corporation, is the owner of a railroad extend- 
ing from Knoxville to Carey ville, in this State. It paid to the 
collector uf Anderson county the taxes assessed against it under 
protest and brought this action to recover the amount back, claim- 
ing that the road and its appurtenances are exempt from taxa- 
tion. The facts are presented by an agreed case. The railroad 
in question was constructed and owned by a corporation char- 
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tered by the Legislature of this State, under the style of The 
Knoxville and Kentucky Railroad Company. By an Act passed 
25ib of February, 1856, which became part of its charter, the 
capital stock and dividends, road and fixtures were exempted 
from taxation until the stock paid a dividend equal to the legal 
rate of interest. There can be no question but that the exemp- 
tion was Ranted in express terms. The company had borrowed 
from the State a large number of its bonds under the General 
Internal Improvement Act of 1851-2, and having failed to pay 
the interest on these bonds, proceedings were instituted in the 
Chancery Court at Nae hville, under Acts of the Legislature pass- 
ed for that purpose, for the sale of this and other delinquent 
roads to enforce the State's lien. The sale was made and con- 
firmed — certain individuals being the purchasers. They after- 
wards organized under the general laws passed since the adop- 
tion of the new Constitution, as a corporation, under the style of 
The Knoxville and Ohio Railroad Company (the present plain- 
tifi^,) for the purpose of becoming the owner of the road, with its 
franchises ; and by a decree of the Court at Nashville, title was 
vested accordingly. 

Two important questions have been presented and ably argued : 
1st, Whether the Legislature had the power, under the Constitu- 
tion of 1834, then in force, to grant the exemption in question ; 
and 2d, If the exemption was valid in favor of the original com- 
pany, does that exemption still exist in favor of the present 
plaintiff as purchaser ? 

It has been settled, since the Dartmouth College case, that the 
charter of a private corporation, when accepted, becomes a con- 
tract which cannot afterwards be impaired by legislative action 
when the power to do so is not reserved. Stipulations for ex- 
emption from taxation or the payment of a bonus in lieu of taxa- 
tion, are important elements of the contract, and are protected by 
section 10 of Article I. of the Constitution of the United States, 
and a similar provision in the Constitution of the State. That 
the Legislature of a State has the power to bind the State by 
such contracts, where that power is not denied by the Constitu- 
tion, is also a result of these authorities. 

As oftien as this question came before the Supreme Court of the 
United States, it was earnestly resisted, upon the ground that to 
permit one Legislature to barter away the States's inherent right 
of taxation, eo as to bind successive Legislatures, is subversive of 
the Oovernment itself, and allows the burthens of taxation, which 
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should fall upon all alike, to be shifted from the property of 
wealthy corporations to the shoulders of the remaining tax-payers. 
If this was a new question, it would deserve the most serious 
consideration, and Courts would now doubtless hesitate long be- 
fore establishing it ; still it is too well established to be at once 
overthrown, and so counsel for the State concede. (See Gor- 
don V. Appeal Tax Court, 3 Howard, 133; 4 Wheatdh, 518; 4 
Peters, 514 ; 1 Black, 436 ; 3 Wallace, 264 ; 7 Cranch, 164). 

But these authorities all go upon the assumption that there is 
no Constitutional restriction upon the power of theLegii^lature to 
grant charters of the character in question. If this provision of 
the charter, granting the exemption, be in violation of the Con- 
stitution of the State, it would not be protected. Did the Consta- 
tution of 1834 of this State, in force at the time, restrict the powor 
of the Legislature in this regard ? 

It must be borne in mind that in determining what power the 
Legislature of a State may rightfully exercise, the Constitution 
of a State is not to be regarded as a grant of power. The Legis- 
lature possesses inherently all legislative power, and the Consti- 
tution is to be construed as limiting or restricting, but not as 
granting the power. 

The first question then is, does the power to grant charters of 
incorporation, with exemptions from taxation, or other like stip- 
ulations, binding upon the State, so that the charter after accept- 
ance becomes a contract and irrepealable, fall properly under the 
head of legislative power ? That such power properly belongs to 
the legislative department of a State, when there is no special 
limitation of the power, is too well settled to be questioned. The 
decisions of thB Supreme Court of the United States are numer- 
ous and uniform, beginning with the Dartmouth College case, and 
coming down to the present time. (Pacific R. R. v. McGuire, 20 
Wal, 36; Wilmington R. R. v. Reed, Shflf., 13 Wallace, 264; 
Humphrey v. Pegues, 16 Wallace, 244; 1 Black, 436). Does 
the Constitution contain any limit or restriction upon the power 
of the Legislature in this regard ? 

To understand properly the language ot the Constitution of 
1834 on this subject, we must bear in mind the terms of the pre- 
vious Constitution — the powers that had been exercised there- 
under, the changes made and the evils to be remedied — at the 
same time considering the different parts of the Constitution 
bearing upon the question. The Constitution of 1796 was es- 
pecially defective in regard to securing equality of taxation, or 
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the taxation of property according to its value. And this was 
the evil intended to be remedied by the change made and em- 
bodied in section 28 of Art. 2, in regard to the taxation of prop- 
erty according to its value, and securing the equality of taxation. 
But is there anything in the first clause of this section intended 
to limit the power of the Legislature to grant exemptions from 
taxation in charters of incorporation, or (which is the same) to 
stipulate for a bonus or fixed sum in lieu of taxation ? The lan- 
guage is, ^^ All lands liable to taxation^ held by deed, grant or 
entry, town lots, bank stock, etc., and such other property as the 
Legislature may fi*om time to time deem expedient, shall he tax- 
able.^'* Was this intended to mean that thereafter the Legisla- 
ture should not have the power to stipulate for total or partial 
exemptions from taxation in charters of incorporation? The 
Convention of 1834 comprised among its delegates some of the 
ablest lawyers the State has ever produced. That they were 
familiar with the principles of the Dartmouth College case, de- 
cided some fifteen years previously, and followed in other cases, 
can not be doubted. It is apparent also that they were familiar 
with the fact that the Legislature, under the previous Constitu- 
tion, had exercised the power of granting charters with total or 
partial exemptions, or contracting for a special bonus in lieu of 
taxation, notably in the instance of the charter of the Union 
Bank, granted only two years before, (Union Bank v. The State, 
9 Yerg., 490), and that the power had never been questioned. 
With these facts prominently before the Convention, if it was 
their purpose to restrict the power of the Legislature, we should 
expect to find such direct provision in regard to the power of the 
Legislature in respect to charters of incorporation is in the pro- 
viso to Sec. 7 of Art. 11, to the effect that the restriction upon 
the power of the Legislature to grant special privileged, immuni- 
ties and exemptions was not to be construed to affect the power 
of the Legislature to grant such charters of incorporation as they 
might deem expedient for the public good, thereby leaving the 
power as it previously existed. (See Hope v. Deaderick, 8 Hum., 
page 1). If it had been the purpose of the Convention to restrict 
the power of the Legislature in this particular, this would cer- 
tainly have been the appropriate place to insert the restriction^ 
but 80 far from doing so, we find only the proviso above referred 
tOy which was intended only to exclude the idea that the first 
clause of the section against the granting of special privileges, 
immunities or exemptions was intended to limit the power of the 
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Legislature in regard to granting charters of incorporation. 

From this the conclusion seems necessarily to follow, that the 
Legislature was still left the power to pass laws creating bodies 
corporate, with all the rights, privileges, immunities and exemp- 
tions which it was usual to vest in such fictitious persons, under 
the general principle of law, previously recognized, and as we have 
seen, the power in question was previously recognized by the 
general law and the authorities of the State. We do not say that 
rights, privileges or immunities might be granted inconsistent 
with other positive restrictions of the Constitution; and this 
brings us again to the language of Sec. 28 of Art 2, to- wit : " All 
lands liable to taxation, held by deed, grant or entry, town lots, 
bank stock, etc., and such other property as the Legislature may 
from time to time deem expedient, shall he taxdble,^^ 

It has never been contended that this made it imperative upon 
the Legislature to tax all property. That body might tax or 
omit to tax ; that is, for the time exempt. If a tax was imposed, 
it was required to be upon the value of the property, and accord- 
ing to the rules of equality. This is made more apparent by the 
change made by the Constitution of 1870, which declares that 
all property, real, personal and mixed, shall be taxed, subject to 
the right of the Legislature to exempt in certain cases which are 
specifically defined. It is argued that the above clause makes 
all the property mentioned, and such other as the Legislature 
might deem expedient, continually subject to the power of taxa- 
tion. That is, that it shall be and remain taxable, and that this 
forbids any action by the Legislature which would place property 
beyond the power of taxation. On the other hand, this section 
may well be construed as having no reference to the property of 
corporations to be created, and as leaving the power of tie Leg- 
islature in* this regard as it stood before. This is the more natu- 
ral construction when we take this section in connection with 
the clause before referred to, and find that no express restriction 
is placed upon the power conceded to have previously existed in 
the Legislature in respect to corporations, in that clause which 
refers directly to the power to grant such charters. Again, the 
Constitution of 1834 declared that a well-regulated system of in- 
ternal improvement should be encouraged, and for such purposes 
the Legislature has often appropriated the revenues of the State, 
and further loaned the credit of the State to'the extent of im- 
mense sums. The power to do this has never been questioned. 
If the Legislature can thus appropriate and use the public 



TfiE TENNESSEE LEGAL REPORTER. 343 

money, it is difficult to see why it may not stipulate for the re- 
lease of part of the public taxes for the same purpose, as it would 
be in eflfect the same. Upon this declaration of the Constitution 
the Legislature have from time to time freely acted. The State 
was without railroads. It was regarded as a public necessity 
that roads should be constructed. They were to be constructed 
by corporations ; in a sense, private corporations ; and yet as it 
was believed that the resources of the State would be thereby 
developed and the public prosperity promoted, they were regarded 
as public improvements, and to be encouraged. Pacific Railroad 
V. McGuire, 20 Wall., 36. 

It was foreseen that, as a private speculation, such enterprises 
would not pay, especially in those portions of the State where 
the cost of constructing the roads would be unusually heavy; 
perhaps in no instance has the individual who has invested his 
money in capital stock of a railroad in this State, as an original 
stockholder, ever been able to realize his investment, the stock 
selling generally at very low figures. All this was to some ex- 
tent foreseen, and to meet this difficulty, and induce capitalists 
to risk their money in the enterprise, this proposition to exempt 
the property to be thus created was made in consideration of the 
benefits expected to result to the public from the public improve- 
ment. The property now sought to be taxed was not then in 
existence ; it has been created, in part at least by the money 
invested upon the faith of this stipulation.; much of it, for aught 
we know, may have been brought from other States. The people 
of the State have certainly, to some extent, realized from the im- 
provements the benefits anticipated ; whether to the full extent 
or not is immaterial. It may or may not have been a judicious 
contract upon the part of the State. The necessities for revenue 
now demand contribution from every available source. The 
property of some of these roads is valuable, and exemptions are 
odious. But if the law and the contract were valid at the time, 
we must in good faith abide by their terms, according to their 
fair and just import. 

Upon this question it may be added, that where there has been 
no judicial construction of a clause of the Constitution, the Courts 
have given great weight to the construction given to the clause 
of other departments of the Government. Stewart v. Land, 1 
Cranch, 299 ; Martin v. Hunter, 1 Wheaton, 351 ; 6 Wheaton, 
418 ; 12 Wheaton, 290. 

Several successive Legislatures that met while this Constitu- 
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tion was in force, a period of 36 years, granted charters of incor- 
poration, with total or partial exemptions for a time, and during 
the entire period the power was never questioned. On the con- 
trary, all departments of the Government acquiesced and obeyed 
the laws thus passed, and under these nearly all of our pubUc 
improvements have been constructed. This uniform action upon 
the part of the State authorities is entitled to great weight 
Upon this question we conclude that the Legislature had the 
power to stipulate for the exemption in question. 

This brings us to the next question, which is— did this exemption 
pass to the new corporation by this sale? It is argued that at the time 
of this sale, which was after the new Constitution went into efiect, the 
Legislature could not grant an exemption from taxation. It is, how- 
ever, admitted that it might transfer from one to another the existing 
exemption ; but it is denied that this was done. After the appoint- 
ment of Commissioners on the part of the State to take the necessary 
steps against the delinquent railroads, it was found that in any attempt 
to sell the roads serious questions would arise as to the rights of the 
State and the defendants — whether the State had the right to sell out 
the entire property and franchises of the companies, or only the State's 
lien or interest thereon, and what that interest was ; whether the State 
could sell for the entire debt or only the unpaid interest on the bonds; 
how the rights of stockholders and others would be affected. To meet 
these difficulties an Act was passed the 22d December, 1870, in pur- 
suance of the right reserved m the General Internal Improvement 
Act, which directed a bill to be filed in behalf of the State against the 
delinquent railroad companies, in the Chancery Court at Nashville, 
which by the Act was vested "with exclusive jurisdiction to hear, ad- 
judicate and determine all questions of law and matters of controversy 
of whatever nature, whether of law or of fact, that have arisen or may 
arise, touching the rights and interest of the State, and also the stock- 
holders, bondholders, creditors and others in said road ; " * * * 
" also to declare the exact amount of the indebtedness of each of said 
companies to the State, and likewise to define, as may be thought 
proper, what shall be the rights, duties, and liabilities of a purchaser 
of the State's interest in said roads, or either of them, and what shall 
be the reserved rights of said companies, stockholders and others, re- 
spectively, as against said purchasers after said sale, under the exist- 
ing laws of the State." 

The bill was accordingly filed, and by a decree before the sale the 
amount of the State's debt was ascertained and adjudged, and also that 
the same was a lien upon the entire property, rights, privileges, and 
franchises of the companies ; that a sale would transfer all the interest, 
leaving none in the stockholders or corporation ; that a sale of any of 
the franchises of said company would vest the purchasers with all the 
rights, privileges, and immunities appertaining to the franchises of said 
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charter and amendments. A sale was made, reported, and con- 
firmed, and title vested as before stated. Without reciting the 
parts of the various decrees and proceedings bearing upon the 
question, it is sufficient to say that it is distinctly adjudged that 
not only the property of the old company, but all its rights, fran- 
chises, privileges, and immunities, as defined by the charter and 
laws and the decree in the cause, passed to and vested in the 
new company. 

We are of opinion that the State, having expressly provided 
for the adjudication of all these questions by the tribunal ap- 
pointed, and the purchase having been made upon the faith there- 
of, the validity of the adjudication can not now be questioned by 
the State. But it is argued that under the decree vesting the 
new company with the rights and fi'anchises of the old company, 
the exemption from taxation did not pass ; that this decree could 
not have the efiect of putting the new company exactly in the 
shoes of the old in all respects, so as to make the new company 
the same legal entity as the old. This result could only be ef- 
fected by a purchase and transfer of all the stock of the old com- 
pany, or by the sovereign power of the State through the Legis- 
lature, where that is allowable, and as a consequence, although 
the property of the old company was transferred to the new, with 
the privileges and fi*anchises necessary to the use and enjoyment 
thereof, yet the legal existence of the old corporation was not 
thereby completely annihilated, but said corporation still existed, 
and to that existence the exemption in question still adheres as 
an incident, not having been in terms transferred by the Legisla- 
ture. We can not clearly appreciate the idea of the right of ex- 
emption existing in the old company after all its property and 
fiiinchises appertaining to the use thereof were gone from it and 
vested in the new. Even if the old corporation still existed in 
the abstract, it certainly no longer had a practical existence for 
the purpose of its creation, and certainly to say the exemption in 
question still existed in the old company, when there was noth- 
ing upon which it could operate, would have no meaning. 

It is manifest that when the purchasers came to contract for 
the entire road and franchises, it was important to know whether 
they were to have as purchasers the right to own and use the 
property, free from taxation, as specified in the old charter. 
This was an important element in fixing the price. The property, 
with this exemption, was worth more than it would have been 
without it. A sale of the property and franchises without the 
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exemption would practically have taken from the old company 
all that was valuable to it ; and yet the purchasers would not ac- 
quire what the old company owned. The old company had the 
property and franchises with the exemption, while the new one 
would acquire the property and franchises without the exemp- 
tion. This would be selling the entire property and franchises of 
the old company for the payment of its debts, and yet destroying 
an important element of its value, refusing to give the old com- 
pany the benefit of the exemption in the sale, and yet destroying 
its existence so far as of practical importance. By this means 
the exemption would be practically repealed, and the State would 
be allowed to resume the right of taxation over the property and 
franchises in question, which it could not have done had the old 
company continued to be the owner. 

This argument is used to show that the parties must have un- 
derstood from the adjudications to which we have referred, that 
they were purchasing with the exemption and with every ele- 
ment of value which attached to the property and franchises in 
the hands of the old company, and such, we think, is the fair and 
legitimate construction of the proceedings referred to. The case 
of Trask v. McGuire et als., (18 Wall., 391), from the Supreme 
Court of the United States, is wholly different. There the rail- 
road, etc., was purchased by the State of Missouri, and, of course, 
the exemption was merged, as the exemption from the right of 
the State to tax would mean nothing when the State itself be- 
came the owner of the property. And so, the State* having be- 
come the absolute owner, when it came to sell the said road 
again, could sell with or without the right of exemption without 
injustice to any one, but as the new Constitution of Missouri be- 
fore the resale by the State had forbidden the grant of such ex- 
emption, it was held that the Legislature could not authorize a 
sale with the exemption. But here the State never became the 
owner of the road, and the principle of the case does not apply. 

This opinion was prepared more than a year ago, and since 
then we have seen the recent case decided by the Supreme Court 
of the United States, Morgan v. Louisiana, 3 Otto, 217. There 
are probably some points of difference between that case and 
this ; the exemption there was of the capital stock, works, work- 
shops, warehouses, vehicles of transportation, and other appur- 
tenances of the company. It is certainly clear, as said in that 
case, that a purchaser of an engine or car from the company 
would not hold such property exempt from taxation, or that the 
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purchaser of a house would not hold it exempt from execution, 
because it bad been exempt in the hands of the persons from 
whom it was purchased ; but here the entire road, as a whole, 
was held free from taxation ; it was purchased with all its appur- 
tenances as a whole, with the franchises of the old company ; 
that is, the right to use the property as the old company had the 
right to use it ; and if the purchaser acquires all that was valua- 
ble, the exemption must attach to the property, especially as the 
decree settles that all rights and immunities passed, and nothing 
remained in the old company. With great respect for the high 
tribunal making the decision, we are not convinced by it that the 
exemption in such a case is a mere personal privilege that can 
not pass to a purchaser of the entire road with franchises without 
a new legislative grant; the exemption being part of the charter, 
can not be repealed by the Legislature. It is a right for which 
a consideration has been given, but the decrees of the Court in 
this case are in pursuance of the Act of the Legislature, and are 
equivalent to a legislative grant. Though the State has obtained 
the benefit of a sale purporting to be with the exemption, we 
think the case of Tomlinson t). Branch, 15 Wall., 460, sustains 
our conclusions. (See, also, Philadelphia, Wilmington and Bal- 
timore Railroad, 10 Howard, 376.) 

It will be observed that the question whether an exemption is 
granted in the charter in the first instance, or what language is 
necessary to grant an exemption, as presented at the present 
term, in the case of the E. T., Va. & Ga. K R. Co. v. Hamblen 
County, is a different question from the one we are now consider- 
ing, as to the transfer of such exemption upon a sale of an en- 
tire road and franchises to a purchaser ; the latter question is not 
governed by the same reasons or rules of construction, but the 
decrees in this case pass to the purchaser the entire franchise, 
with the rights and immunities appertaining thereto. We hold 
upon both questions for the plaintiff. 

Judgment reversed, and judgment entered for the plaintiff. 

F&EEBfAN, J. — We place our concurrence as to the first ques- 
tion upon the ground that this being a public improvement, the 
Legislature might grant it aid and appropriate money for its use ; 
and releasing taxes in its favor is the same in effect; but we re- 
serve the question as to the power of the Legislature to make 
such exemptions in favor of private corporations not chartered 
for the purpose of constructing public improvements. 
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Ownro to the fact that the Editor of 
this department has been quite sick 
this month, we are unable to publish 
any abstracts in this number. 



A VXRT valuable contribution by the 
Hon. Rdward H. East, of the Nashville 
Bar, appears in this number ; it is a 
digest of the Homestead decisions, and 
will be found especially useful since it 
places before the practitioner, in quite 
a narrow space, such a memorandum 
as will enable him to And. at once 
nearly every principle applicable in a 
case involving this question. The 
author's reputation is sufficient to give 
the article authority in the Courts of 
Tennessee. 



BOOK NOTICES. 

The Law and Equity Rkportkr and 
the American Law Times and Reports 
have combined. A very neat weekly 
Journal, entitled The BeparUr^ with 
Howard Ellis and Rowland Cox as 
editors, make» its appearance now as 
the result of a union between these 
two law magazines so long known to 
the profession under the most favor- 
able circumstances. The cases are 
uniformly well selected, making the 
work one of the most useful of Amer- 
ican law Journals. Subscription $10 
per annum. 

We And among our exchanges for 
this month a "quarterly" entitled 
The Memphis Law Journal — ^this is its 
first appearance. For neatness of style 
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and typographical execution it b as no 
superior in the catalogue of American 
law Journals, and to furnish a more 
accurate description, it becomes neces- 
sary to mention some of its contents 
and contributors — ^there will best be 
found the true merit of the work: 
*^ The Chancery System of Tennessee " 
—Hon. W. F. Cooper ; ** The Judiciary 
—What it is, and What it Should Be " 
—Hon. Henry Craft; "Tax Legisla- 
tion in Tenncsseee *'— Hon. Jos. B. 
Heiskell; "Hon. Andrew Ewing— In 
Memoriam "—Hon. T. W. Brown ; "A 
Judicial Construction of the Act of the 
Tennessee Legislature Increasing the 
Jurisdiction of the Chancery Court *' 
— ^£. S. Hammond, Esq., Special Chan- 
cellor ; " Recent Decisions of the Su- 
preme Courts of Mississippi and Ten- 
nessee." 

" The object of the Journal is to pre- 
sent to the profession the matured 
Tiews of its members, upon subjects 
of practical as well as high literary 
value." 

M. B. TrezcTant, of Memphis, is the 
proprietor and editor. 

The reasonable sum of $4.00 is the 
subscription to this valuable addition 
to legal literature; single copy $1.00. 



oers and agents generally, are treated 
at length ; the law relating to stock, to 
corporate meetings, to corporate con- 
tracts and by-laws, is stated with unu- 
sual fullness. The other principal 
subjects are the liability of corpora- 
tions for torts ; suits in equity by and 
against corporations and directors; 
execution and appointment of re- 
ceivers; amalgamation and consolida- 
tion; eminent domain ; quo warranto; 
liens on corporate property, and their 
priority : dissolution ; mandamus ; tax- 
ation, negligence and wrongful acts of 
agents or servants. 

The arrangement is systematic, the 
style is easy and perspicuous, and the 
treatment is comprehensive and satis- 
factory. The thoroughness with which 
the work is done is evidenced by the 
Table of Cases Cited, which covers 
over forty closely printed double col- 
umn pages, and includes over seven 
thousand authorities. 

We do not hesitate to commend Field 
on Corporations to the legal profes- 
sion. 



FncLD OK The Law of Private Corpo- 
rations. A treatise on the Law of 
Private Corporations, by George W. 
Field, author of *'A Treatise on the 
Law of Damages," etc., etc. Al- 
bany: John D. Parsons, Jr., pub- 
lisher. 

Mr. Field has given a fresh state- 
ment of the law in his text, and has 
illustrated and enforced it in elaborate 
notes, giving the decisions of all the 
State and Federal Courts. 

The book seems, from the examina- 
tion we have given it, to exhaust the 
subject. The organization, nature and 
character of corporations, the rights, 
duties and obligations of members, 
stockholders and directors, and of offi- 



HOMESTEAD. 

Abstracts of the deeislons of the Svpreme 

Court of Tennassee on the tubtect of Home- 
Btead, furnished by Eowakd H. Sast. 

Previous to the Constitution of 1870, 
the right of homestead was derived 
alone from the statutes of the State. 

By Art. 11, Sec. 11, of the Constitu- 
tion, a homestead becomes a constitu- 
tional right. 

This Constitution went into effect 
May 5th, 1870. See Ordinance, Sec. 4, 
and proclamation by (Governor, on 
pages of Code 122-3. It was so adjudi- 
cated. See Legal Rbpobtkr for July, 
1877, page 77. 

The Constitution declares a home- 
stead in possession of each head of a 
family, and improvements thereon, to 
the value of $1,000, shall be exempt 
from, sale under legal process. 
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1. During the life of such head of a 
family. 

2. During the life of the widaw. 

3. During the minority of the chil- 
dren occupying the land. 

4. Nor shall the same he alienated 
without Joint consent of husband and 
wife, when hoth are living. 

6. Shall not operate against taxes, 
the purchase-money or improvements. 

The Act of June 27th, 1870, approved 

Jane 29th, 1870, commencing at Sec. 

2114a of Code, was passed to carry out 

the constitutional provision, and also 

declares how the homestead may he 

sold. 
The case of Wilson v. Lowe, 7 Cold., 

163, did not arise under the Constitu- 
tion or Act of 1870, but under the pre- 
vious Act, and was a certiorari to the 
Circuit Court to quash the proceedings 
of commissioners, appointed to lay off 
homesteads, because one of the com- 
missioners was related to the creditor, 
which was directly in the teeth of the 
old Act, and would be of the Act of 
1870. See Sec. 2116. 

Merriman v. Lacefleld, 4 Heis., 209, 
holds that widow can not take both 
dower and homestead, under the Act 
of 1868, chap. 85, but if dower is worth 
less than $1,000, she may make up the 
deficit in the homestead. 

She can now take both. See Act of 
1873. 

Hager v. Bowman, Lboal Reporter 
for May, 1877, page 20, holds : Hus- 
band may convey the homestead, if he 
has no wife, but has children. 

Moore v. Harvey, Legal Beporter 
for May, 1877, page 28, decides : That 
the reversionary Interest of the hus- 
band in the homestead may be mort- 
gaged or sold. 

Keam v. Campbell, Legal Reporter 
for May, 1877, page 28: '< If the hus- 
band sells the land and move away, and 
dies before he acquires another home- 
stead, the widow may have a home- 
stead allotted in the land so sold, but 



is not entitled to rents and profits of 
the same during the life of the hus- 
band." Also holds: That widow may 
be defeated by a voluntary abandon- 
ment of the homestead. 

Crawford v, Crawford, Legal Repor- 
ter for June, 1877, page 1 : " Where 
a debt was contracted before home- 
stead Act of 1868, and a note was given 
subsequently for the debt, the exemp- 
tions can not prevail over the debt. 

Powell V. Warren, Legal Reporter 
for June, 1877, page 47 : *' While the 
w^ife's right of alimony can not prevail 
over creditors of the husband, her 
homestead right can and will. 

Bilbrey v. Poston, Legal Reporter 
for July, 1877, page 77 : Before the 5th 
of May, 1870, (at which time the Con- 
stitution went into operation) there 
was no legal inhibition to restrain the 
alienation of the homestead of a hus- 
band, and all transfers made by him 
before that date are^good and valid. 

Thompson v, Wickersham, Legal 
Reporter for October, 1877, page 209 : 
The right of homeptead can not prevail 
over either vendor's or mechanic's 
lien. 

Hager v. Fowlkes, decided at Nash- 
ville, Feb. 3rd, 1877 : " Where the debt 
has been contracted since the home- 
stead Act of 1868, and before that of 
1870, the homestead is saved." 

Cowan, McClung A Co. v. Johnson, 
decided at Enoxville, May 27th, 1876 : 
The husband and wife joined in a 
fraudulent conveyance of the wife's 
property to the wife's father, creditors 
filed bills attaching the property and 
attacking the conveyance. The same 
day the bills were filed, the fraudulent 
conveyee re-conveyed to the wife. 
Held, the fraudulent deed, in which 
the wife joined carried the title, to- 
gether with homestead, and the subse- 
quent conveyance to her did not en- 
title her to. homestead. 

Tarver, Strauss & Co. v. Bissinger 
and wife, decided at Knoxville, May 
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aOth, 1876, holds: "When the hus- 
band and wife execute a conyeyance, 
and the same is acknowledged, as re- 
quired by law, they part with their 
homestead, though t) e deed contain no 
express stipulation of the homestead. 

Williams v. Williams, Lsoal Repor- 
ter for February, 1877 : A conveyance 
of the homestead of the husband, the 
wife not Joining, is void as to her, and 
such a conveyance so endangers her 
right that she may file a bill to have 
the cloud removed and the homestead 
allotted. 



Wb will furnish e^ery month hereafter ab- 
stracts from nesrly eyerr opinion deliyered 
by the Supreme Court of Tennessee. 

ABSTRACTS OP DECISIONS OF 
THE SUPREME COURT 

OF TENNESSEE. 



NashvilUy December Term^ 1877. 



JURISDICTION VACATED BT APPEAL. 

Defendant was convicted of gaming 
and fined, from which Judgment he 
appealed. At the same term, on a day 
subsequent to the entry of this judg- 
ment, the Court added a sentence of 
six months' imprisonment. Held, that 
the sentence of imprisonment was void, 
the Jurisdiction of the Court having 
been vacated by the former Judgment 
and appeal. — Steve Johnson v. The 
State, Jan. 26, 1878. 

INDICTMENT FOR HOUBR-BREAKINO. 

An indictment for house-breaking 
will not lie against a party who enters 
a building under his charge by a key, 
and steals articles therefrom. — ^Thomas 
V. The State, January 26, 1878. 

JUDOMKNT ON BAIL BOND— SECURITY ON 

APPEAL. 

A bail bond is a bond for the pay- 
ment of money w^ithin the moaning of 
the Code, Sec. 3162, and on appeal from 
a Judgment thereon the security is 
bound for the whole debt, damages 



and costs.— Little v. The State, Janu- 
ary 26, 1878. 

FRAUD UPON CREDITORS. 

Webb mortgaged to Oooch personal 
property to secure him against. loss as 
his security on notes given for the pur- 
chase of land. H., B. A Co. failed to 
set aside the mortgage for fraud, but 
Webb, having used the proceeds of the 
personalty, while under mortgage, to 
pay for the land, in order that he 
might claim it as a homestead. It was 
held by the Court this was a f^od 
upon the rights of his creditors, and 
H., B. A Co. were allowed to subject 
the land to the payment of their debt 
to the extent that the mortgage prop- 
erty had been used in its payment.— 
Hollins, Burton A Co. v. Webb, Janu- 
ary 26, 1878. 

ASSIQNVENT OF AK ILLEGAL MOTB. 

A party purchasing property and' 
paying for it by assignment of a note 
indorsed "without recourse," and 
which bears on its face the rate of in- 
terest not allowed by law, and which 
consequently can not be enforced by 
law in our Courts, can not, in the ab- 
sence of fraud, deceit or bad faith, be 
held liable either on an implied war- 
ranty growing out of such a contract 
or for the original consideration. — 
Walker v. Clark et al., Jauuary 2S, 
1878. 

ASSIGNMENT OF A NOTE, VALUEU 



WHEN THE ASSIGNEE MAY RKCOVEK. 

In all cases when the assignor, 
whether by delivery or ** without re- 
course," of a bill or note knows it to 
be ot no value, and the assignee re- 
ceives it in good faith, not aware of 
the fact, paying value for it, the as- 
signor may be comi)elled to repay or 
return the consideration thus received. 
— /6. 

WHEN THE ASSIGNEE OF A NOTE CAN NOT^ 

RECOVER. 

But in a case where a party gets all 
he bargains for, takes the note for the 
thing sold, with full knowledge of what 
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It Is, the paper is precisely what it pur- 
ports to be, is not fornred, void, or sub- 
ject to any equity, he requires nothing 
else, and the other agrees to give noth- 
ing else. In the absence of fhiud, de- 
ceit or good faith, he must stand by the 
oontract, and take its results. — lb. 

CHANCXBT GOUKT-^nmiSDICTION. 

On a bUl filed to set aside satisfaction 
of a judgment, occurring by sale and 
purchase under an execution, the Chan- 



cery Court, to the end that taXL Justice 
may be done, has Jurisdiction to order 
a sale of the property under its own de- 
cree. — Spurlock V. Akers^ Dec. 8, 1877. 

VXNDOK'S box — FAILUKX OF TITUI. 

A failure of title to land is no de- 
fence to a vendor's bill. It is not error 
to refuse to allow a decree against de- 
fendant for the balance due after a sale 
of the land. — Johnson #. Mulligan, 
i Dec. 8, 1877. 
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NASHYiLLEy Tenn., Jan. '26, 1878. 

I HAVE andertaken, as an indiyidaal enterprise, to 
publish the unreported decisions of the Supreme Oourt 
of this State; and after much delay, consequent upon 
my change of plan, which was at first to publish in 
book form the back numbers of the Oommercial amd 
Legal Reporter^ as explained by General Heiskell's 
letter, I have completed this, my first volume. It 
begins where Ninth Heiskell concluded, and contains 
every case of the slightest importance as fiur as I 
have continued, in chronological order. 

It is my purpose to report as many volumes as the 
Profession will sustain me in publishing. I am en- 
couraged to believe that a sufficient number will be 
taken to justify me in continuing the work I have be- 
gun. The book, doubtless, possesses many defects upon 
which criticism could be lodged, but I feel assured 
that my efforts in supplying a manifest want will be 
properly appreciated and imperfections pardoned by the 
Profession. 

The lawyers of Tennessee have shown a liberality in 
patronizing The Legal Reporter y which merits my sinoerest 
appreciation, and I am rather inclined by this last under- 
taking, to relieve their necessities than to profit by their 
wants. I have placed the price of the Volume now ready 
at $3.50 — a sum so sknall that I think it will be satisfiftc- 
tory to every lawyer disposed to aid me in my attempt to 
aid him. On receipt of this amount the book will be 
forwarded to any address, the subscriber paying the post- 
age. — 20 cents— or the book will be sent to any address 
forwarded us by postal card, collections being made on 

delivery. 

JERE BAXTER. 

50 Cherry 8t 
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1. Note — Usury— Pleading and Practice. — When a bill of excbange, bear- 
ing 12 per cent, interest from maturity, purports to have been made in Missis- 
sippi, where such a stipulation would be valid, the bill will not be void on its 
face in contracting for usurious interest, and will give the holder prima facie 
right to recover. But it may be shown by proof to be a Tennessee contract, and 
subject to the interest laws of this State. Such violation releases the debtor 
from all interest in excess of 6 per cent, simply. 

Cases Cited. — Thompson v. Collins, Kellogg d» Co., 2 Head, 444; Senter A 
Co. v. Bowman, 5 Beisk., 17; Brandon v. Isler, 6 Hum., 279; Act of 1835; Con- 
stitution, Art. 11, Sec. 7; Act of 1869-70, ch. 69; T. A; S., Code, { 1944a. 

2. Same — Same. — Under Sections 1 and 2 of the Act of 1869-70, whether the 
snm above the legal rate is contracted to be paid before, at the time the note 
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falls due, or after it is dae, is equally a contract for a sum of interest abore tht 
rate allowed by law, and is usurious. — Ed. 



FREEMAN, J., DELIVERED THE OPINION OF THE COURT. 

Plaintiflf sues'defendants, as endorsers, on the following bill of 
exchange : 

$10,000, Jackson, Miss., April 15, 1873. 

Six months after date, pay to the order of Messrs. Cubbins 
& Gunn and Brown and Lyles, the sum of ten thousand dollars, 
value received, with interest at 12 per cent, per annum from 
maturity until paid. Memphis Water Company, 

By John Cubbins, Preset 

Addressed to Toof, Phillips & Co., Memphis, Tenn.; written 
across the face, " Accepted." Toof, Phillips & Co. 

Defendants plead the general issue, payment, and a special 
plea, denying that the bill of exchange was made at Jackson, 
Mississippi, as was alleged in the declaration ; on the contrary, 
aver that it was made, endorsed, accepted and delivered to de- 
fendants at Memphis, in the State of Tennessee, and that it was 
dated at Jackson, Mississippi, at request of plaintiff, and with the 
intent and purpose to evade and violate the laws of the State of 
Tennessee in relation to usury. 

Plaintiff replied to this plea that the bill was made at Jack- 
son, Mississippi, and not at Memphis, Tennessee, for the purpose 
of evading and violating the laws of Tennessee in relation to 
usury. 

Upon the issues thus made the parties went to trial. It is 
proper to add that the declaration averred the instrument to have 
been made in the State of Mississippi, and that by the laws of 
that State any rate of interest agreed upon in writing by the con- 
tracting parties may be charged and collected. Plaintiff sought 
judgment for the amount of said bill with interest, etc. 

It is conceded that the law of Mississippi is as stated. The 
case was tried by the Court without the intervention of a jury, 
and a judgment rendered for defendants, from which an appeal in 
error is prosecuted to this Court. 

The decision of the Court was based upon the idea that the bill 
of exchange sued on was void on its face, and therefore no judg- 
ment could be rendered on the same in our Courts 

We must assume the fact to be from the finding of the Court* 
based on the testimony in the record, that the bill was made, 
endorsed and delivered in Tennessee. It is true, from the letters 
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passed between the parties, it appears that the proposition to bor- 
row the money was made to plaintiff by letter sent to him at 
Jackson, Mississippi, but there was no completion of the contract 
by such letters. They but opened the negotiations ; the contract, 
as well as the bill, was made in the city of Memphis, the pre- 
cise terms of the contract not being definitely settled by the let- 
ters referred to, but evidently agreed on after Richardson came 
to Memphis about the business. On this state of facts the ques- 
tion is, whether the judgment of his Honor, the Circuit Judge, 
can be sustained. It may be remarked that the place of the date 
of the bill, with the averments of the declaration, was made in 
the State of Mississippi, where the parties could contract for any 
sum as interest they might agree upon, and gave the plaintiff a 
prima facie right to recover, under the doctrine of the cases of 
Thompson v. Collins, Kellogg & Co., 2 Head, 444, and Senter & 
Co. V. Bowman, 5 Heisk., 17. 

This being so, it seems clear the bill was not void on its face 
for illegality in contracting for usurious interest. Had it been 
so, there was no necessity to raise the question by plea of facts, 
showing the illegality ; that is, that it was made in the State of 
Tennessee. Had this not been done, or the proof had not shown 
on the trial under the general issue, which probably might have 
been done, that the bill was a Tennessee contract, we take it under 
the decisions cited, plaintiff would have been entitled to a judg- 
ment, on production before the Court of his bill, with liability of 
the parties fixed according to law, as was done in the case. It 
is true Judge Caruthers, in his argument, 2 Head, 444, says, if 
the note in that case was shown to have been made in Tennes- 
see, (it purporting to have been at St. Louis), it would be illegal 
on its face, and the plaintiff would be repelled fi-om our Courts. 
But this language is to be understood in connection with the 
question before him, and not literally. It could not mean that 
tiie note was void on its face by reason of its stipulation for inter- 
est at ten per cent., because the fact that it was made in Tennes- 
see should be shown in proof, as this proof could not be held to 
be placed in th^ face of the note when made. He only meant 
that when proof should be made of the fact that it was a Tennes- 
see contract, then the stipulation for the ten per cent, interest in 
connection with this proof rendered it void, by reason of this 
stipulatipn, and so evidently was the holding of the Court in 
that case. 

The question then is, whether a party can recover who sues on 
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a bill, the illegality of the promise contained therein not appear- 
ing on its face, but shown under a plea and proof under the law 
of this State as it stood at the time of making this contract, and 
if so, to what extent ? 

It is conceded that, since the case of Brunson v. Isler, 6 Huul, 
277, decided in 1845, and repeatedly recognized since^ the rule 
has been settled in this State that where a party sues on a note 
or contract, on its face usurious, there can be no recovery. We 
need not here stop to criticize the soundness of this rule, as we 
do not have that question now before us. We only remark here 
that, logically, and on general principles, on the ground of ille- 
gality of the contract the result would equally follow, whether 
shown on th^ face of the paper or by plea and proof aliunde, no 
other rule being prescribed by statute. 

We assume it to have been settled by the case of Thompson 9. 
Kellogg & Co., and Senter & Co. v. Bowman, that under our law 
as it then stood, where the illegality appeared, or could be made 
to appear, under plea and proof in cases like the present, then no 
recovery could be had, because of the fact thus shown. The 
Court so held unquestionably, whether correctly or not, we need 
not discuss. This was under the Act of 1835. 

In the view we take of this case, it is unnecessary to go into 
several questions of interest pressed upon our attention in the 
learned argument of counsel. The question of usury is one regu- 
lated by statute in our State. By the Constitution of 1870, Art 
11, Sec. 7, is provided: '^Tfae Legislature shall fix the rate of 
interest, and the rate so established shall be equal and uniform 
throughout the State ; but the Legislature may provide for a con- 
ventional rate of interest, not to exceed ten per cent, per annum." 

In pursuance of this provision of the Constitution the Legisla- 
ture, by the Act of 1869-70, ch. 69, T. & S. Code, § 1944a, and 
succeeding sections, regulated this question of a conventional 
rate of interest. The first section allowed parties to contract for 
interest not exceeding the rate of ten per cent. per. annum, ex- 
pressing the terms of the contract in the face of the instrument 
The second provided that six per cent, should be the uniform rate 
of interest throughout the State, unless a dififerent rate was agreed 
on by the parties, and reduced to writing in the face of the con- 
tract, as provided in the previous section. 

The third provided the penalty for violation of the provisions 
of the Act by enacting: ^^ If any person or persons shall violate 
the provisions of this Act, and shall contract for a greater rate of 
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interest than ten per cent, per annum, as herein provided, it shall 
be unlawful, and shall operate as a release of the debtor from all 
interest Tn excess of six per cent; and if the same has been paid, 
it may be sued for and recovered by the party paying the same, 
or his heirs, personal representatives, or creditors. 

We think it beyond question, this statute must be held to con- 
trol in this case. Its object is to regulate the question of con- 
ventional interest in this State. It doee so by its provisions com- 
pletely. The case before us is a contract made in Tennessee 
while this law was in force. It is a case of conventional inter- 
est, agreed on by the parties, and the rate placed in the face of 
the writing. It is shown to be such a contract by the defendants 
themselves under their plea. The statute then is definite and 
clear, that in each case of violation of its provisions, that is, by 
contracting for a larger per cent, than is allowed, such violation 
shall operate as a release of the debtor or debtors from all inter- 
est in excess of six per cent. This violation appears in this case, 
and the release follows ; but this is all that does follow in the 
way of forfeiture by the terms of the statute. To hold that no 
recovery could be had for the principal, and six per cent, inter- 
est, would be to add to the statute, in addition to the release of 
the amount above, six per cent, the penalty of forfeiture of the 
whole debt, thus making the law not enforcing that which has 
been made. 

It is, however, earnestly insisted that the stipulation for inter- 
est being for twelve per cent, after maturity, is not usurious, but 
is only in the nature of a penalty, for which numerous authori- 
ties are cited. We do not deem it necessary to go into an exam- 
ination of these authorities in this case. Whether sound on 
principle or not, is not important to us, as the question of what 
is usury is one well defined in our statute. Sec. 1943 of the 
Code is, ^^ Interest is the compensation which may be demanded 
by the lender from the borrower or creditor from the debtor for 
the use of money." 

By the next section it is provided that six per cent, per annum 
shall be the rate, and any excess over that rate shall be usury. 
The same principle is found in the Act of 1869-70, Sections 2 
and 3. Under these provisions it is clear that whether the sum 
above the legal rate is contracted to be paid before, at the time 
the note or bill falls due, or after it is due it is equally a contract 
for a sum as interest above the rate allowed by law, and is usu- 
rious. What difference can it make in the essence of the tran- 
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saotioD that the excessive rate shall be agreed to be paid for one 
period rather than another ? Is it not equally the compensation 
demanded by the lender or the creditor for the use of his money ? 
We think it is, most certainly. The fact that the party might 
relieve himself from this payment by payment of the bill at the 
day agreed upon for its falling due, only prevents other contracts 
from being enforced against him ; but if he for any cause failed to 
pay, then the interest at the rate contracted becomes due by 
virtue of the agreement, is paid as interest for the continued use 
of the money, and is contrary to the requirements of the law. 

We therefore hold, the Court below erred in not rendering 
judgment for the amount of the bill, with six per cent interest^ 
and proceeding to render the proper judgment, direct one in ac- 
cordance with this opinion. 



JOSEPH W. ALLEN v. C. C. MOSS. 



JttcksoH, JI«Me •, 1877. 



1. Tax Titlk— Ejectmknt — Collector's Dkkd. — The terms of the Statuley 
which make the recitals of a collector's deed prima lacie evidence of the facta 
contained therein, apply only to the collector who makes the sale, and can not 
be extended to his successor. 

Code, §$ 627, 628, 640 and 641 ; Act of 1843, ch. 92 ; Act of 1809, ch. 84, Sec. 1 ; 
Code, a 3066 and 3068. 

9. Sams — Same — Same. — A tax collector has 'no such power as will enable him 
to make a deed conveying title, when out of office, to a party who purchased 
from him during his term of office. Section 640 of the Code requires the deed 
to be made by the collector or his successor, as an officer, in office at the time. 

3. Ejectment— Dkrangkmxkt or Title. — When two parties claim title under 
some third person, It is sufficient to prove the derivation of title Arom him, with- 
out provtng his title. 

Case Cited.— Worth am v, Chemy, 3 Head, 470.— Ed, 



FREEMAN, J., DELIVERED THE OPINION OF THE COURT. 

This is an action of ejectment for a tract of land in Dyer 
county, containing 997 acres. 
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Plaintiff claimed title under a deed from the Union Bank of 
Tennessee, of date July 25, 1865, conveying this land in trust to 
him for the benefit of its creditors. This deed was registered in 
Dyer county on the 22d September, 1875. 

Defendant, Moss, claims to have the title of said Bank by vir- 
tue of various tax sales and deeds made under the same by the 
tax collectors, or their successors who made said sales. 

The question, then, between plaintiff and defendant is, which 
has the title of the Bank, both claiming to have it, and both de- 
riving whatever title they have from this common source. This 
relieves us from the examination of the chain of title and objec- 
tions made to it by the defendant under the rule stated in the 
case of Wortham et al. v. Cheny, 3 Head, 470, that "when both 
parties claim title under some third person, it is sufScient to 
prove the derivation of title from him without proving his title.^' 

The defendant here derives his title, whatever it may be, from 
the Bank, and plaintiff claims his from the same source. The 
source of the title being the same, the only question, as we have 
said, is, who has the title of the Bank ? 

We do not consider it necessary to fortify this rule by authori- 
ties. It has so often been approved by this Court — ^in fact, was 
80 approved in a contest for this very land in 1874 — opinion by 
Judge Deaderick — as not now to require further discussion. 

The question remains whether defendant, by virtue of the tax 
title he presents in this record, has Ihe title of the Bank? 

The first of three deeds introduced by defendant is one by R. 
M. Tarrant, dated March 5, 1861, who was then collector of taxes 
for Dyer county, and is based on a sale made by Wm. M. Wat- 
kins, in 1859, for taxes assessed against this land in 1858. 

The next two deeds are made by T. H. Benton, who* was tax 
collector in 1871, one on sale purporting to have been made by 
Tarrant, who was tax collector in 1860^61, deed made January 
13, 1872; the other, of same date, on sale made by Hassel, Sher- 
iff and Tax Collector of Dyer county in 1859. 

The recitals of these deeds for the present may be assumed to 
be full, so far as the facts are required by our statute to be stated 
in the deed of a collector of taxes. They do not purport, nor are 
they made by the officer who made the sales, but by successors, 
or subsequent tax collectors. There is nothing to support these 
deeds ; that is, no evidence of a report of the land for unpaid 
taxes, nor order of condemnation and sale, nor any advertise- 
ment. In a word, they stand on their recitals as evidence of the 
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facts necessary to make a valid sale, and it is insisted, are to be 
taken as prima facie evidence of the existence of the facts re- 
cited in them by virtue of Sections 627, 628, 640 and 641 of the 
Code. The first two Sections simply provide the requisites of a 
valid sale for taxes taken from the Act of 1843, ch. 92, and make 
the collector's deed reciting their existence prima facie evi- 
dence of the facts. These sections, in terms, apply only to the col- 
lector who makes the sale, and can not be extended to the deed 
of his successor. But by Sec. 640, it is provided : ^^ The collector 
selling the land, or any of his successors, may make a deed to 
the purchaser, or to any person to whom he, the purchaser, di- 
rects the deed to be made after the time of redemption has ex- 
pired. This is all very clear, and simply gives authority to the 
successor, or any successors being in office, to make a deed when 
the collector who sold the land has failed to make a deed as re- 
quired by law. 

Section 641 provides: ^^The collector, in executing said deed 
shall only be required to recite the compensation paid, such de- 
scription of the land to be conveyed as will identify it, the judg- 
ment upon which the sale was made, and the date thereof, in 
what Court it was rendered, the fact of legal notice having been 
given, and the sale and date of the sale of the property. And 
in all cases where these requisites are complied with and are re- 
cited in the deed the same shall be good and effectual between 
the parties." 

These sections, taken together, fairly construed, can only 
mean that the collector or his successor may make a deed. Bat 
when the requisites of a good deed, to be effectual between the 
parties, are considered, the language is ^^the collector, in exe- 
cuting the deed/' that is, the collector selling the land referred 
to in the preceding section; for if it was intended to apply to a 
successor, it would have been, " the collector or his successor." 

It has long been settled that the recitals of the deed of the 
officer making the sale are evidence of their truth, as in case ot 
a sheriff, but at the same time, it is equally well settled that a 
deed of a successor of the sheriff, or one who did not make the 
sale, is not evidence of the truth of its recitals. The reason of 
the rule is obvious. In the one case the act is done under oath 
by the officer, and is a recital of facts within his own knowledge; 
in the other case the act is done by another, and he has no per- 
sonal knowledge, nor was it his own official act 

By §§ 3056 and 3058 of the Code it is provided that a sue- 
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cessor in office of any sheriff, coroner or collector, shall make a 
deed for land sold, and the latter section provides ^' which deeds 
shall be ia.s valid as if executed by such former officer." — Act of 
1809, ch. 84, Sec. 1. Yet it was never held that the recitals, 
such as of notice as required by law, should be effective as evi- 
dence, when made by the successor. Such a rule would be to 
require the successor to state the facts under oath officially, which 
is the reason for making them effective as evidence, which he is 
totally unable to do, having no personal knowledge of them, or 
else it would be to make the statements of a party of facts about 
which he could and did know nothing whatever, equal to the 
statement under oath of one who did know them. This would 
be absurd. No such innovation on principle was intended, and 
nothing of the kind should be held as an inference, unless the 
language was too clear to admit of doubt. In this case the lan- 
guage of the statute is confined to the deed of the collector, and 
not to his successor. Reason, sound policy and precedent re- 
quire that it shall not be extended beyond its words in the direc- 
ton indicated. If such a rule were established, it is perfectly easy 
to see how any purchaser at a tax sale can always have the evi- 
dence of a good title from a successor. He has but to prepare 
one containing all required facts to make a good title, present it 
to the successor, who can not object to signing, as he is required 
to do by law, and can not object to one recital more than another, 
because he knows nothing of the truth of any of them, and the 
work is done, a good prima fade title made out, although it 
may be that not a single material recital in the deed is true. No 
such view as this can be sustained or adopted by any Court con- 
sistent with either established principle or sound policy. Other 
objections fatal to the effect of these deeds might be pointed out, 
but this suffices. They may be left out of the discussion as mu- 
niments of title in defendant. 

The next question is, as to a tax deed made by John II. York, 
tax collector of Dyer county, or purporting to be such, made to 
defendant on the 13th day of January, 1872. The deed, how- 
ever, is signed by York as " tax collector for Dyer county, for 
the year 1869.'* 

It will be seen that York does not assume, in signing the deed, 
to be then tax collector of Dyer county, but only signs as tax 
collector for the year 1869. The deeds of Britton, who was the 
tax collector at the date of making this deed, show that York 
was out of office at the time, to-wit, 13th of January, 1872, the 
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date of the respective deeds. The only question that need be 
noticed as to this deed is, whether on these facts the collector for 
1869, out of office, had authority to make a deed that would con- 
vey a title to a purchaser, who purchased while he was in office. 
It is clear he had no such power. Section 640, authorizing the 
collector selling the land, or any successor of his to make deeds, 
only means that if the collector, while in office, fails to make the 
deed, then a successor shall do it, but requires it to be made by 
one or the other of these officers, as an officer in office at the 
time. Sections 661 and 662 do not help this deed. The first 
section gives the collector two years from the expiration of his 
term to collect all arrearage of taxes that are due and owing for 
the time for which he was collector. This does not refer to mak- 
ing deeds at all. The next section simply provides: ^^He may 
sell lands condemned by the Circuit Court for taxes due and un- 
paid, and make titles to the same at any time within two years 
from the expiration of his term of office, and if he fail or neglect 
to sell such lands, then it shall be sold by his successor.'* 

It is evident this only applies to lands condemned during bis 
term of office, which he has failed for any cause to sell, and was 
intended to enable him to go. on and complete the sale, and there- 
by collect arrearage of taxes as provided for by the previous sec- 
tion. If he does sell these lands, he is then authorized to make 
title to the same, but to no other lands whatever. This deed, 
then, is void, made without authority of law, and communicated 
no title to defendant. 

The jury found for the plaintiff, under the charge of the Court, 
which may admit of slight criticism in some verbiage, but on the 
whole was substantially that defendant's deeds gave him no title, 
as we have held in this opinion. We can see that the result ob- 
tained is the proper one, and that defendant presents no valid 
title to this land. Under these circumstances we would not, in 
any case, reverse for slight inaccuracies, even though they were 
of more moment than found in the charge before us. 

The result is, the judgment is affirmed. 
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MARY A. REDMOND et al v. Y. W. REDMOND. 



IViMiliTllle^ I^ecember Term, 1877. 



1. SUPIERSEDKAS — HoW AND IN WHAT Ca8X8 SUPREME COURT CAN EXERCISE IT. 

— Under the authority given the Supreme Court by Sections 3933, 3934, 4612 
and 4513 of the Code, to supersede interlocutory orders and decrees, that Court 
can simply suspend or supersede, for the time being, the execution of such or- 
ders and decrees as are of a nature to be actively and affirmatively enforced, 
and arc in fieri ; but have no power, in this mode, to reverse the action of the 
Inferior Court, or to set aside, or annul, or supersede orders or decrees, which 
are merely of a negative or prohibitory character, or such as have been executed. 
Gases Cited,— McMinnville & Manchester R. R. Co. ». Huggins in Price, 7 
Cold., 217 ; Mabry «. Ross, 1 Heisk., 769. - <3U^«X^ I^U^i^i^^tf^ ^ y . V**^/ 

2. Same— Chancellor's Fiat. — Nor has the Supreme Court, in a proceedinc: 
of this character, the power to supersede the fiat of a Chancellor awarding ex- 
traordinary process. --Ed. 



mVaRLAND, J., DELIVERED THE OPINION OF THE COURT. 

Two causes were pending in the Chancery Court at Franklin, 
one styled, America Redmond et dL v. Y. W. Redmond, and the 
other, Mary Ann Redmond et al, v. Y. W. Redmond, when, on the 
23d of December, 1876, a supplemental bill, as it is styled, was 
filed against the same defendant by Mary Ann Redmond and 
others, praying for an attachment of Redmond's estate, in aid of 
the proceedings pending. The process was awarded by a fiat of 
a Chancellor, and issued and returned executed. On the 16th 
of January, 1877, Y. W. Redmond presented his petition, in 
which he shows that an attachment had been issued under said 
bill to Williamson county, and had been returned levied upon cer- 
tain property, and in which he prays that the attachment and 
levy thereof upon his property be discharged. 

This relief is prayed for upon the grounds that upon the face 
of the bill the process was not authorized, and that the same was 
void upon its face. The defendant thereupon moved in open 
Court, upon the face of the supplemental bill and attachment, and 
upon his petition, to dismiss the bill and quash the attachments, 
upon the folJowing grounds: 

1st. The bill did not allege that it was the first application for 
attachment. 

2nd. That the bill contained no allegation of the amount of the 
illegal claim or demand against the defendant 
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3d. That there was no allegation that the claim or demand 
was just. 

4th. That the pauper's oath to the bill was taken by part only 
of the complainants. 

5th. That the attachments themselves did not state upon their 
faees the things required by the Code to be stated in writs of an- 
cillary attachments. 

Pending this motion, the complainants moved to amend, by 
showing that it was the first application for attachment, and also 
as to the pauper's oath. The Court was of opinion, as shown b 
the decree, that in these two respects the proceedings were 
amendable, and that the other grounds stated for the motion and 
in the petition were not well taken, and thereupon denied tiie 
motion to dismiss the bill and quash the attachments, and allowed 
the complainants to amend in the two particulars mentioned. 

This is the entire substance of the decree. Another order was 
made on the 19th of January, but it is not material to notice it 

On the 23d of June, 1877, Redmond presented his petition to 
one of the Judges of this Court, accompanied by a transcript of 
the supplemental bill, petition to quash, and the two decrees re- 
ferred to, the attachment including an attachment to Davidson 
county, and the return thereon of the execution of the same by 
a garnishment served on Edgar Jones, Cashier of the Third 
National Bank of Nashville, and the answer of Jones to the gar- 
nishment. The petition prays for a supersedeas, in these words: 

" Petitioner prays your Honor to grant him a writ of super- 
sedeas, superseding the execution of said interlocutory decree, so 
tar as the same does or can warrant the writ of attachments so 
issued to the county of Davidson, and the steps so taken thereon, 
and so iar as the same does or can warrant the issuance of any 
other writ of attachment against his estate ; and the fiat of the 
Chancellor, so far as the same does or can warrant the issuance 
of any other attachment hereafter against the estate of the peti- 
tioner, and to grant your petitioner such other relief," etc. 

The fiat of the Judge grants ^^ the supersedeas as prayed for,'' 
upon the usual bond. 

A motion is now made in this Court by the complainants to 
discharge the supersedeas, and by the defendant to extend the 
same to the full extent authorized by the Judge's fiat, which the 
supersedeas issued it is said does not do. 

We have several times followed the construction given to the 
sections of the Code on this question in the case of the McMinn- 
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ville & Manchester R. R, Co. et al. v. Higgins & Price, 7 Cold., 
and in Mabiy v. Ross, 1 Heisk., 769. That is, that under the 
authority given to supersede interlocutory orders and decrees, we 
can simply suspend or supersede for the time being the execution 
of such orders and decrees as are of a nature to be actively and 
affirmatively enforced against a party, and are in fieri ; but we 
have no power in this mode to reverse the action of the inferior 
Court, or to set aside, or annul, or supersede orders or decrees, 
which are merely of a negative or prohibitory character, or such 
as have been executed. 

We can not, therefore, supersede an order granting an injunc- 
tion, as this requires nothiug to be done, but is simply prohibi- 
tory. Nor can we supersede an order dissolving an injunction, 
as the decree directs nothing to be done. To supersede such an 
order would be to grant an injunction. 

We have only to apply these principles to the present case. 
What is the decree of the Chancellor which is superseded ? What 
does it order and adjudge ? 

1st The decree refuses to dismiss the bill upon motion, or to 
quash the attachments and levies. It is too clear for argument 
that we can not supersede that part of the Chancellor's decree 
refusing to dismiss the bill upon motion. This would be upon 
application for supersedeas to reverse the decree of the Chan- 
cellor and dismiss the bill. 

2nd. Can we supersede that part which refuses to quash the 
attachments and discharge the levies ? The Chancellor's decree 
in this respect requires no execution ; it simply refuses to take 
the action involved by the defendant. The motion was refused. 
How can we supersede the execution of this order ? How shall 
we say that his refusal to make the order moved for shall not be 
executed ? 

The effect of this would be simply to do what the Chancellor 
refused to do. He was ashed to quash the attachments and levies, 
and refused. But suppose we supersede his refusal, and say his 
order of refusal shall not be executed. What effect does this 
have, except simply to leave it as before, unless we go farther, 
and say the process shall be quashed ? This we certainly can 
Bot do. 

But it is said this order is susceptible of being affirmatively 
enforced, because the effect of it is to require the defendant to 
plead or answer over, which he should not have been required to 
do. It can hardly be maintained that an order of a Chancellor, 
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refusing to dismiss a bill upon motion, for want of equity, and 
requiring the defendant to answer, could be superseded by this 
Court. If so, we could stop all further action in the Court below, 
and yet leave the cause pending there. For a supersedeas does 
not bring up the case, but leaves it still pending in the Court 
below. 

But it is argued that the attachments in this cause were abso- 
lutely void. Suppose they were. This Court has no power in 
this mode to quash the process, or declare it void. This applica- 
tion was made to the Chancellor, he decided otherwise, his action 
is not yet before us for review, further than to determine whether 
he has made any decree, the execution of which for the time 
being, we may supersede, and as we have seen, the only decree 
he has made is not of a nature to be executed at all. There is 
nothing to supersede. We can in this mode no more reverse the 
Chancellor for refusing to declare this process void, than we 
could reverse any other error. It can hardly be contended that 
we may supesede that part of the Chancellor's decree allowing 
the amendments. Such an order does not come within the scope 
of a supersedeas. 

Again, it is said we may supersede the fiat of the Chancellor 
awarding the process ; and this is in part the prayer of the peti- 
tioner. We do not think there is any authority for this. There 
is none in the Statute. We may supersede interlocutory or final 
orders or decrees, but not the fiat of a Judge granting extraordi- 
nary process. If we are to be called upon to supersede the orders 
of Judges and Chancellors granting extraordinary process, and 
direct the Clerks not to obey their fiats, we will have a new 
and extensive field of labor— one, we think, not authorized by 
our laws. Besides, in this case the fiat had been executed. The 
attachment to Davidson county, which is especially complained 
of, was executed and returned before the supersedeas was granted. 
Whether the levy was valid or not is not now material. 

But again, the prayer of the petition is to supersede the de- 
cree and fiat of the Chancellor, so far as it does or can .warrant 
the issuance of any other attachment hereafter. This is certain- 
ly novel. There is nothing in the decree about the issuance of 
another attachment, and it will be time enough to supersede or- 
ders after they are made. It is not even stated that any other 
attachment is apprehended. Besides, it is not intended for a 
supersedeas to operate as a bill of Peace. 

It is earnestly argued that the service of the garnishment on 
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the Cashier of the Third National Bank did not attach or impound 
the funds of the defendants in the Bank, and that the Cashier has 
shown by his answer that he had no funds in his hands. All 
this may be true, but this question is not before us. The Chan- 
cellor, so far as appears in this record, has not acted upon the 
garnishee, .or upon a motion to discharge him. 

We are of opinion that the supersedeas must be discharged. 



I 

I 



Q. W. G. PAYNE V. GEORGE S JOHNSON. 



I«»sIitI11«, December Term, 1S77. 



1. SuPERSEDBAS TO AN Intkrlocutort Decreb— PRACTICE. — ^The petition for 
supersedeas to an interlocutory decree or order, under Sections 3933 and 3934 of 
the Code, should be accompanied by a transcript of the record, or at least so 
much thereof as will show clearly the error complained of. 

2. Inferior Court — Binding Decision. — Until a previous decision of the Su- 
preme Court is reviewed and reversf'd by that Court, it is error in the Court be- 
low to disregard it. 

3. MoRTOAQED PROPERTY — ^EXEMPTION OF. — ^Thc rights of a mortgagor to re- 
claim, before sale, exempted property included in the mortgage, discussed. 

Case CrnsD.— Denny v. White, a Cold., 283. 



NICHOLSON, C. J., DELIVERED THE OPINION OF THE COUET. 

This is a motion to discharge and set aside an order made on 
a former day of this term, directing a supersedeas to issue, su- 
perseding and suspending an interlocutory decree in this cause 
in the Chancery Court, whepeby an injunction, previously granted, 
was dissolved. The supersedeas was limited to certain property 
subject to be sold under said interlocutory decree, which property 
is by law exempt from execution and sale. 

The first objection taken to the order for the supersedeas is, 
that the petition for supersedeas was not accompanied by a tran- 
script of the record in the cause. The petition was filed under 
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Sections 3933 and 3934 of the Code. These sections make no 
provisions for notice in such application, but contemplate an 63e>- 
parte application upon petition ; but not requiring the petition to 
be accompanied by a transcript of the record. But while there 
is no requirement of this kind, the Court is of opinion that the 
better practice in such case is, to require the petition to be ac- 
companied by a transcript of the record, or at least so much 
thereof as will show clearly the error complained of Upon this 
holding we required the petitioner to furnish a copy of the record 
in the case before us, and we have reconsidered the application 
for supersedeas, with the advantage of having the transcript as 
well as the petition. 

We find that the petition contains a full and substantially cor- 
rect statement of the proceedings, as contained in the transcript 

We are satisfied, upon an examination of the record, to let the 
order for supersedeas stand. One of the questions in issue be- 
tween the parties is, whether certain specific articles of personal 
property, exempt by law from execution, were included in a mort- 
gage made by petitioner in May, 1870, to defendant; and if so, 
whether petitioner has not the right, before the sale of said prop- 
erty under the mortgage, to withdraw his consent to this appro- 
priation, and to claim them undertfae Ifw for the benefit of his 
family ? The Chancellor held, in opposition to the spirit and 
tenor of the case of Denny v. White, 2 Cold., 283, that the ex- 
empted property included in the mortgage was subject to sale ; 
and, upon dissolving the injunction, ordered the same to be sold 

We do not, in this application, decide whether the case of 
Denny v. White is good law or not; but we hold, that until that 
case shall be reviewed and reversed by this Court, it was error 
in the Court below to disregard it, and order a sale of exempted 
property. Especially as there were other questions involved in 
the case, upon the final determination of which, it may turn out^ 
as alleged by petitioner, that the debts provided for in this mort- 
gage may be satisfied without resorting to the exempt property. 
Upon both grounds, the supersedeas suspending the sale of the 
exempted property until a final hearing was ordered, and the order 
will stand as already made. 
' The motion to discharge it is disallowed. 
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JAMES GLASGOW v. THE STATE. 



IViMliTille Oeeember Tenii« 1877. 



1 . Practicb — Special Judgbs—Incomfxtbnt to Try Cases — When. — In crim- 
inal cases, where the regular Judge is incompetent, and the attorneys for both 
the prisoner and the State agree upon a member of the bar as a Special Judsce, 
the entire proceedings, judgment and verdict will be nullities, leaving the case 
as if no trial whatever was had. The prisoner, not having been in jeopardy, 
will be remanded for trial de novo. 

2. Same — Same — Sams. — ^Where a Judge is incompetent for having been of 
counsel, it is not grounds for objection that he presided when the indictment 
was found, and ordered it spread upon the minutes, and was also presiding 
when the plea of not guilty was filed, these being merely ministerial acts, af- 
fecting in nowise the merits of the prisoner's case. 



TUBNEY, J., DELIVBEED THE OPINION OF THE COURT. 

The prisoner was convicted of murder in the second degree, and 
has appealed to this Court. The objection that Hon. N. W. Mc- 
Connelly Judge of the Fifth Judicial Circuit, and who had been 
employed to prosecute before his election and before the finding 
of the indictment, was presiding when the indictment was found, 
and ordered it spread upon the minutes of the Court, and was 
also presiding when the plea of not guilty was filed, is not well 
taken. These were merely ministerial acts, in nowise affecting 
the interest of the prisoner on the merits of his case. 

The law directs, in plain and unequivocal terms, what should 
be done. That this was done was recited by the Clerk on the 
minutes of the Court, verified by the signature of the Judge, a 
mere formal act, awarding no proof, deciding no question. 

The omission to have spread the indictment upon the minutes 
would in no way have enlarged or diminished the rights of the 
accused. The policy of the Government in requiring a spread- 
ing upon the minutes is to provide against the consequence of 
the loss, abstraction or destruction of the original. 

A more serious objection arises upon the following entry of 
record: "The regular Judge, N. W. McConnell, being incompe- 
tent to try this cause, by reason of his being counsel in the cause, 
it was agreed by both the counsel for the State and the prisoner, 
and the prisoner himself, that S. F. Wilson, a member of the ban 
shall preside as special Judge in the trial of this cause ; there- 
upon N. W. McConnell retired from the bench and S. F. Wilson 
took the bench.'' 
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Was this proceeding regular and according to the laws of the 
State ? We think not. There ;8 no provision of the Constitution 
nor act of the Legislature^ authorizing or directing the constitu- 
tion of a Court, or the supply of a vacancy for incompetency, or 
other cause by the mode pursued in this case. 

This was not an inferior Court created by the Legislature, nor 
was it an election by the attorneys of the Court, as allowed by ch. 
78, Sec. 1, of the Act of 1870. 

In the appointment or selection of special judges in criminal 
cases, the law authorizing it must be strictly pursued and ob- 
served. 

As already stated, there was no authority under the Constitu- 
tion or by Statute for the proceedings in this case. 

The result is, the entire proceedings, verdict and judgment are 
nullities, leaving the case as if no trial whatever had been had. 
The prisoner was never in jeopardy, and is remanded for trial 
de novo. 



THE STATE v. T. J. KEETON AND D. A. McGRADY. 



IVfMkTllle, I^eceaiilber Terai, 18T7. 



1.. Public School Law— Yiolatbd—Wbbm.— A contract to set out trees, 
shmbbery and eyerg^ens around a school-house, or a contract to enclose a 
school-house with a fence, and to furnish furniture for the room, is such a con- 
tract as the Board mi|(ht make, and is, consequently, in riolation of the 19th 
Section of the public school law. 

i. Contract — Comsidkration Implobd — Whkn. — ^The making of a contract 
implies a consideration, and the charge of taking a contract imports, ex vi Ur- 
n^nif an agreement to do on a sufficient consideration. 



FREEMAN, J., DEUYEBBD THE OPINION OF THE COURT. 

The defendants in these cases are indicted for violating tiie 
19th section of the public school law. It is, ^^ that no Director 
shall be a teacher in the public schools of his district, nor take 
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any contract for building a school-house in his district, nor any 
contract which his Board is competent to make, nor become the 
owner of a school warrant." The offence, in one case, is a con- 
tract to set out trees, shrubbery and evergreens around the school- 
bouse ; in the other, a contract to enclose the school-house with 
a fence, and furnish desks and furniture for the house. 

The contracts are clearl/ such as the Board might make, and 
are forbidden by the Statute. 

By Section 4596 of the Code, it is provided, when the per- 
formance of any act is prohibited by statute, and no penalty for 
the violation of such statute is imposed, the doing such act is a 
misdemeanor. This is precisely the case before us. It may be 
that these contracts were innocently made, but the evil intended 
to be guarded against was the danger of public officials using their 
positions and the influence incident to them in promising advan- 
tageous contracts to the public detriment in matters under their 
official control. With the spirit of official peculation so rife in 
the land, the Courts can not fail to see the propriety of strictly 
entorcing all laws intended to guard the public against such 
abuses. 

It is argued, however, that in the case of Keeton, it is not 
averred that he took or received pay for the work he contracted 
to do. There is nothing in this, as the making a contract nec- 
essarily implies a consideration, and the charge of taking a con- 
tract imports, ex vi termini^ an agreement to do on a sufficient 
consideration. If it was a gratuity, it may easily be shown in 
defense by proof. No corrupt motive need be adjudged. It is 
the thing that is forbidden, regardless of the motive. 

Reversed, and remand for fiirther proceedings. 
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W. W. PARKER V. JOHN SPARKMAN. 



IVmsliTllle, December IS, ISTT. 



1. Wills — ^Executobs — Powkb to Sell Lamd, stc. — ^Whether an Executor U 
to distribute the fund need not be found expressed in direct terms on the face 
of the will, but is to be arrived at ft*om the whole scope and context of the will, 
the fairly inferred intention of the testator ; in other words, such a power to 
sell land on the part of the Executor may be gathered from the will by neces- 
sary implication, as well as by express designation. 

Cases CiTBD. — Kent, 4 Vol. ; Mealcings «. Cromwell; 1 Selden, N. T. Bep., 
139-40, 



FBEBMAN, J., DSLITERBD THE OPINION OF THE COURT. 

By agreement of parties, on the trial of this cause in the Court 
below, the only question presented in this case for our decision 
is, whether the will of Elijah Hill conferred the power on his 
Executor, George Sparkman, to sell the lands in controversy ? 
If BO, the judgment of the Circuit Court is correct ; if not, it must 
be reversed. 

The first clause of said will provides for the payment of testa- 
tor's debts out of any moneys that he may be possessed o^ or may 
first come to the hands of his Executor. 

The second clause is, *^ I give and bequeath to my heirs an 
equal part of all my personal and real estate." 

Third. ^^ I request that all my personal property be sold on a 
twelve months credit, and that all my real estate be sold on one 
and two years credit." 

He then appoints G. W. Sparkman his Executor. 

The will was made in 1854, and probated in November of 
that year. 

The rule as to the power of an Executor to sell real estate is 
thus given by ChanceUor Kent, Vol. 4 of Commentaries : 

"If the will directs the estate to be sold, without naming the 
degree of the power, it naturally, and by fair implication, devolves 
upon the Executors, provided they are charged with the distribu- 
tion of the fiind." 

' The question whether the Executors are to distribute the fund 
need not be found expressed in direct terms on the face of the 
will, but is to be arrived at from the whole scope and context of 
the will, the fairly inferred intention of the testator; in other 
words, such a power to sell on the part of the Executors may be 
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gathered from the will by necessary implicationy as well as by 
express designation. It was so held in Meakings v. Cromwell, 
1 Selden N. Y. Rep., 139, where, by a Statute of New York, it 
was provided, if the ^^ testator omitted to designate by whom the 
power is to be exercised, its execution shall devolve on the Court 
of Chancery." See authorities cited in the above case. 

There can be no question that if this was a bequest of person- 
alty, as such the Executor would be bound to make the distribu- 
tion of the fiind. 

It will be seen that in the second clause an equal share of per- 
sonalty and realty is given to his heirs, and in the third clause 
he directs that his personal property shall be sold on twelve 
months credit, and then that his real estate be sold on one and 
two years credit. Take these provisions, and it is obvious that 
the testator intended that the parties taking should not take the 
personalty given in kind, but only the proceeds, and that the same 
is his intention as to the realty ; that is, the party is only to take 
the proceeds, and not the land. 

This then amounted to a direction to ^^ convert out and out," 
in which case the ^^ moneys arising from the sale are to be dis- 
tributed by the Executors as legacies." See 1 Seld., 140. 

So that on either ground, that of a power by fair implication 
to sell, no one else being designated, and on the ground that the 
conversion was directed, and the parties took as legatees of per- 
sonalty, which the Executor was to pay, he was authorized to 
make the sale. We find the authorities cited in the above case 
abundantly sustain these views. 

We therefore hold that the Executor had the power to sell the 
land, and affirm the judgment of the Court below. 



870 THE TENNESSEE LEGAL REPORTER. 

FRANCIS M. PMCB v. THE STATE OF TENNESSEE. 



JacIcsoh, Hajr 9«« 1877. 



1. Statb cam not bx Sdsd— When. — ^The State can not be sued by ber oitisens 
in ber Courts, even in a defensive suit; and a demurrer to tbis effect will be 
austained. 

Casks Citkd. — Butram v. State, at Knoxville; Foley v. State, at Jackson. 



DSAJDERICK, C. J., DELIVERED THE OPINION OF THE COURT. 

Complainant was Revenue Collector for Jackson County firom 
1866 to 1872, against whom motions were made by the State for 
Revenue collected, and which he had fiiiled to pay over. 

These motions were made in the Circuit Court of said county, 
and were still pending and undetermined when this bill was filed 
to enjoin their prosecution and transfer the litigation to the 
Chancery Court. 

The complainant contests his liability, and insists, for various 
reasons stated in the bill, the questions at issue can be better 
tried in the Chancery than in the Circuit Court. 

The cause was heard upon the demurrer of the State, its Treas- 
urer and Comptroller, and the demurrer was overruled, and the 
defendant was allowed to appeal. 

The defence made, amongst others, was that the State could 
not be sued. 

The cause was heard at a former term, but was held under ad- 
visement to await the argument and determination of other causes, 
involving the same question. 

Since the argument of tbis cause we have held, in the case of 
Butram v. The State, at Knoxville, that the State could not be 
sued by her citizens in her Courts, even in a defensive suit 
The same thing was held also in a case at Jackson, of Foley v. 
The State. 

These cases are decisive against complainant's right to main- 
tain this suit. 

The Chancellor's decree, overruling the demurrer, will be re- 
versed, and the demurrer will be sustained, and the bill dismissed. 
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W. C. GOSSETT V. THE STATE. 



rVashTlUe, Deceaftl^er TeraiM 1977. 



1. Act of the LEaisLATURE UNCONSTmmoNAL — When. — ^The Act of March 
23, 1875, ch. 84, 4 12, which provides a penalty for failure to comply with con- 
tracts made by persons for the delivery of produce, merchandise or property to 
parties advancing on the same, is unconstitutional, because the bill embraces 
more than one subject. 

Cases CrrED.— Constitution, Art. 2, ^7; Cooly Const. Lim., 141-4. Ind. Cen. 
R. K. Co. V. Potts, 7 Ind., 681. 



SNEED, J., DEUVERED THE OPINION OF THE COURT. 

The plaintiff in error was indicted-, under the 12th section ol 
the Act of March 23, 1875, ch. 94, for having received of certain 
merchants and factors an advance of money upon his crop of 
tobacco, upon a promise of consignment, and having fraudulently 
sold and delivered said crop of tobacco to another person, in vio- 
lation of his said contract and agreement. 

The plaintiff in error was tried and convicted, and adjudged to 
pay a fine of fifteen hundred dollars, from which judgment he has 
appealed in error to this Court. 

This Statute creates a new felony in this State, and is highly 
penal in its terms. The facts of the case are, that the defendant, 
a plantor of the county of Robertson, and having a large crop of 
tobacco, the production of his farm, applied to the firm of Smith 
& Kennedy, merchants and factors in the city of Clarksville, for 
an advance of $225.00 upon said crop, which, on a promise of 
consignment, they made to him, taking his promissory note for 
the amount, which they were to retain out of the proceeds of the 
tobacco. When the tobacco was made ready for shipment the 
defendant was advised by one Boone, to whom he was indebted, 
that a certain mercantile firm, for whom the defendant was large- 
ly bound, had failed and gone into bankruptcy; and he was re- 
quested by Boone, who feared the bankruptcy of defendant, to 
secure the debts due to Boone, or for which Boone was bound, by 
a mortgage of property. It was proposed to transfer the tobacco 
crop for this purpose^ to which the defendant interposed the ob- 
jection that said crop was already bound for Smith & Kennedy's 
advance, and must be consigned to them. Upon consultation, 
however, with a lawyer, it was finally agreed that the tobacco 
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crop should be conveyed to Boone, and a bill of sale, absolute on 
its face, was accordingly prepared by the attorney and executed 
by the defendant. 

By a contemporaneous agreement, it was expressly stipulated 
that the sale of the tobacco was for the purpose of securing Smith 
& Kennedy and Boone, and another creditor, and that the tobac- 
co was to be consigned to Smith & Kennedy, according to the 
defendant's contract with them. At that time the market price 
of tobacco justified the parties in believing that it would bring 
enough to secure all the creditors intended to be indemnified by 
the mortgage to Boone. Tobacco, however, began to decline in 
the market, and Boone, without the knowledge or consent of the 
defendant, and thinking it best for all parties, shipped the to- 
bacco first to Nashville, and thence to New York, which was ul- 
timately put upon the market and sold at very low prices — ^the 
sale producing only about half, perhaps, of the estimated value of 
the tobacco at the time it passed into the hands of Boone. The 
result was, that the proceeds were absorbed, leaving the debt to 
Smith & Kennedy unpaid. We recite the facts to illustrate the 
good intentions of the defendant, whose good faith in the transac- 
tion can, we think, in no nlanner be impugned. The tobacco 
was diverted from the destination he had given it without his 
consent, and when it was finally made known to him he expressed 
his regret that it had been done. ' 

There are several assignments of error upon the argument, but 
in the view we have taken of the case, it becomes unnecessay to 
notice them. A question meets us at the threshold of the in- 
quiry that must be held decisive of the case. It is against the 
policy of the law and the traditions of the Courts upon a statute 
of doubttul validity to pronounce it repugnant to the organic law, 
if the decision of the case can repose upon any other ground. 
But when a statute is clearly unconstitutional, it is no less the 
duty of the Courts so to pronounce it. This statute creates a 
new felony in this State, and its violation involves a maximum 
punishment of five thousand dollars fine, and five years impris- 
onment in the penitentiary. It is the 12th section of an act con- 
taining thirteen sections. The act is entitled, an " Act to define 
the rights and duties and regulate the liabilities of ware-house- 
men and factors." The several sections of the act, except the 
12th, seems to have some specific or general relation to the sub- 
ject indicated in the bill. The 12th section is in the words 
following: "Whosoever shall buy any cotton, tobacco, or other 
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produce, merchandize or property, for cash — and shall sell, hy- 
pothecate, or pledge the same to another, and use the proceeds 
thereof for any other purpose than the payment of the seller, ven- 
dor, or party advancing thereon, or shall ship, convey, or other- 
wise make way with, or shaU deliver to another any such cotton, 
tobacco, or other produce or merchandize, ^without payment, to 
said seller or vendor, or party having advanced thereon, shall be 
guilty of a felony. Upon conviction thereof, shall be punished 
by fine in any sum not over five thousand dollars, or imprison- 
ment in the State prison for not exceedfng five years — or by both 
such fine and imprisonment." Act of 1875, ch. 94, § 12. 

This is a general statute and adds a new and important felo- 
ny to our criminal Code. It is found in an Act entitled, an '^ Act 
to define the rights and duties and to regulate the liabilities of 
ware-housemen and factors." But it applies to all sorts and con- 
ditions of men who buy and sell cotton, tobacco, or other produce 
or merchandize, or any species of property whatever, no matter 
from whom they buy, or from whom they obtain an advance, or 
to whom they sell the same. It is certainly not germane or 
homogeneous with an Act to define the rights and duties and 
regulate the liabilities of ware-housemen and factors. The Con- 
stitution of this State provides that no bill shall become a law 
which embraces more than one subject — ^that subject to be ex- 
pressed in the bill. Art. 2, § 17. The object of this provision 
is obviously judicious and wise. It was intended to prevent im- 
provident as well as fraudulent legislation, which most often oc- 
curs by engrafting sections and clauses in a bill incongruous with 
its general subject, and inconsistent with its declared object, as 
indicated by its title. In many of the State Constitutions there 
is a like provision. In that of New Jersey the object is thus 
stated in the section itself: " To avoid improper influences which 
may result from intermixing in one and the same act such 
things as have no proper relation to each other, every law shall 
embrace but one object, and that shall be embraced in the title." 
And so in many other States there are provisions in the organic 
law that not only require that they should correctly indicate the 
purpose of the law, but which make the title to control and ex- 
clude everjrthing f^om effect and operation as law, which is in- 
corporated in the body of the act, but is not within the purpose 
indicated by the title. Cooly Const. Lim., 141. 

" The general purpose of these provisions," says Judge Cooly, 
^^ is accomplished when a law has but one general object, which 
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is fairly indicated by its title. * * * The generality ot a 
title is no objection to it, so long as it is not made a cover to leg- 
islation, incongruous in itself, and which, by no fair intendment, 
can be considered as having a necessary or proper connection.'' 
Ind. Central R R. Co. v. Potts, 7 Ind., 681 ; Cooly, 144. 

It is very clear ta our minds that the 12th section of the Act 
in question is repugnant to the provision of the Constitution cited, 
and is, therefore, unconstitutional and void. 

It results that the judgment in this case must be reversed and 
arrested, and the defendant discharged. 



STATE OF TENNESSEE v. WILLIAM MARTIN. 



NashTllle, Oecember Term* ISTT. 



\, Charter — Impai&imo thk Obligation of a Contract — ^Toll Gatkb— Police 
PowKB OF Statb.— The Act of 1849-50 is not binding on Turnpllce companies, 
the charters of which had been passed, accepted and the company organized 
under it, before the passage of such Act, when the charter prescribed the rights 
to take toll of all persons without limitation, etc., the charter being a contract, 
and as such can not be impaired. The police power of a State can not afford 
relief in such case. 

Cases CrrKD.— Cooly Const. Lim., 672, 573, 677. 



FREEMAN, J., DELIVERED THE OPINION OP THE COURT. 

The defendant was presented by the Grand Jury of Williamson 
County for taking toll, as gate-keeper, on the Nolensville and 
Nashville Turnpike, of a party passing through the toll-gate on 
his way to mill with grain for his family use. 

We suppose this proceeding was instituted as a case to test 
the rights of the Company and the citizen, and as such, is one of 
general interest It is claimed to be sustainable under Sec. 1437 
of the Code, which is as follows : 

" But no toll shall be claimed or taken from any person pass- 
ing from one part of his farm to another part thereof; or fit)m per- 
sons going to or from funerals, or places of worship ; or to or fiom 
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militia musters, if required to do militia duty ; or from a grist- 
mill, with grain for family use ; or from any person traveling on 
foot" 

It is pretty clear, from the reading of this Section, that by a 
&ir construction it only applies to the particular toll-gates, au- 
thorized by the previous Section, 1434, and regulated as to their 
charges at such gates by Sec. 1436. The first Section is taken 
from the Act of 1849-50, ch. 72, Sec. 18, and provides: "That 
Turnpike companies have the right to erect one toll-gate for every 
five miles of road ; to place them on such parts of the road as 
they may deem best, but not nearer an incorporated town than 
one mile and one-half, nor within four miles of each other ; and 
to erect gates as fast as sections of five miles from either ter- 
minus are completed." 

Then follows Section 1436, fixing the rate of tolls : " Such 
companies may collect" — which rate is different from that pro- 
vided for "such gates as are authorized in many of the Turnpike 
charters — ^^ as to gates authorized by such charters." After this 
follows the Section we have quoted, on which this presentment 
is based, providing, "But no toll shall be claimed or taken," in 
the cases cited, one of which is, " from parties going to or from a 
grist-mill with grain for family use." 

It is shown in the proof in this case that the Company had 
never accepted this Act as an amendment to their charter, but 
always acted under its original provisions^ except in charging 
less in some cases, since the change of coinage, as by taking 5 
cents where they were entitled to 6|, and 10 cents where they 
were entitled to 12^ cents. 

But waiving this aspect of the case, and assuming, as argued, 
that this Section is a general regulation for all Turnpikes in the 
State, the question is, can it be sustained as valid and binding 
on a company, the charter of which had been passed, accepted 
and the company organized under it, before the passage of the 
Act of 1849-50, which charter prescribed the right to take toll of 
all persons without limitation, and fixed the rates of such toll, or 
provided for specified tolls in particular cases ? 

The Nolensville and Nashville Turnpike Company was incor- 
porated by an Act of the Legislature in 1836, and had, by the 
2nd Section of the Act, conferred on it all the rights of a pre- 
vious charter granted to the Franklin Turnpike Company. By 
the 7th Section of the latter Act it is provided what shall be 
charged for passing along said road, and the amount fixed in each 
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case therein specified, among which things is, a two wheeled car- 
riage, 12^ cents. And such seems to have been the vehicle in 
the case now before us. 

It is now admitted in argument that the charter is a contract, 
and as such, can not be impaired, and indeed it is too late now 
to argue that question. Whatever might be thought of the sound- 
ness of the principle in the Dartmouth College case, as an orig- 
inal question, it has been so long acquiesced in, so often applied, 
and interwoven itself so completely into our jurisprudence, that 
it can probably never be disturbed by legislative or judicial ac- 
tion. If its results work injury, the remedy must be sought and 
applied in the exercise of the sovereign power of the people, by a 
change of the Constitution of the United States. We need not 
refer to authorities on this question. It has been too often dis- 
cussed, and the principle applied by this Court, to need ftirther 
support. 

The right to take the tolls prescribed in the charter must be 
taken as one of the terms of the contract, and the investment of 
the moneys of the corporators in building the road, in considera- 
tion of the benefits and privileges thus granted. This being so, 
the contract must stand intact, and the rights granted remain 
without diminution, not subject to impairment by any law, with- 
out consent of the corporators, unless some other rule of law can 
be brought to bear upon the question, under which action, by the 
Legislature, can be sheltered and protected. It is insisted, that 
under what is known as the police power, the Section of the 
Code can be maintained. This power in the State is one settled 
and conceded by our Courts, and by standard authors on the sub- 
ject of Constitutional law, but at the same time, one that 
is exceedingly difficult to define with precision, so as to include 
all that is within its scope, and exclude, rigidly, all that ^s be- 
yond it. Mr. Cooly, in his work on " Constitutional Limitations," 
page 572, attempts to define this power. He says : 

" The police of a State, in a comprehensive sense, embraces its 
system of internal regulation, by which it is sought not only to 
preserve the public order, and to prevent ofiences against the 
State, but also to establish for the intercourse of citizen with cit- 
izen, those rules of good manners, and good neighborhood, which 
are calculated to prevent a conflict of rights, and to insure to 
each the uninterrupted enjoyment of his own, so far as is reason- 
ably consistent with like enjoyment of rights by others." 

These generalities may include all that is involved in the power 
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under consideration, but we are compelled to say, to our minds, 
lack that definiteness and precision that should be given to the 
statement of a legal proposition. We do not feel much assisted 
by it in arriving at the limitations, or extent of the power referred 
to ; a more accurate definition, perhaps, is found on page 573, 
cited from an opinion by Redfield, which is as foUows : 

" This police power of the State ext>ends to the protection of 
the lives, limbs, health, comfort and quiet of all persons, and the 
protection of all property within the State. By this general police 
power of the State, persons and property are subjected to all kind 
of restraints and burdens, in order to secure the general comfort, 
health and prosperity of the State.'' 

Without hazarding a definition that shall attempt to include 
all that fall under thi^ power, we would say, it is the exercise of 
a power on the part of the Legislature of general regulation of all 
its citizens, natural or artificial, in subordination to the public 
interest, but so as not to interfere with or impair the rights of 
any to the fullest enjoyment of personal liberty, security and 
property, consistent with like enjoyment of such rights on the 
part of all others. 

However, passing from these general definitions, let us see 
what is the rule as applicable to rights under a charter contract 
The rule is as well stated on this subject, on page 677^ as it can 
probably be found anywhere. After laying down the doctrine 
that these charters are contracts, and as such, can not be im- 
paired, he says: 

^^ The limit to the exercise of the police in these cases must be 
this : The regulations must have reference to the comfort, safety, 
or welfare of society ; they must not be in conflict with any of 
the provisions of the charter ; and they must not, under pretence 
of regulation, take from the corporation any of the essential rights 
which the charter confers. In short, they must be police regula- 
tions in fact, and not amendments of the charter, in curtailment 
of the corporate franchise.'' 

In other words, the true principle is, that the corporation may 
be subject, like an individual, to regulation, as to the manner of 
enjoyment of his rights, so as to subordinate his enjoyment of 
them to the interest of the general public ; but this must be so 
done as to leave his corporate privilege intact, not lessened or 
impaired in value. Regulation in its enjoyment is the rule, the 
enjoyment of the right being always implied. Regulation, not 
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deprivation, is the principle that underlies all the cases on tiiis 
question. 

We need but apply this rule to the case before us to see that 
the Section of the Code as applicable to companies having char- 
ters fixing the right to charge in particular cases, and the amount 
of such charges can 'not be sustained as to any such specified 
charter right. By the charter a two-wheeled carriage is subject 
to a toll of 12^ cents. No exception is made in favor of such 
vehicles when going to mill or anywhere else. The Section, if 
applied to such companies, would deprive them of this right in all 
cases where the parties were on any of the missions referred to 
in it. This is not to regulate, but to deprive ; not to say how a 
thing may be enjoyed, but to say in these cases it shall not be 
enjoyed at all. This is to take from the corporation a privilege 
clearly granted, and not regulate its use. And this we hold is 
forbidden by the Constitution of the United States, as impairing 
the obligation of the contract 

We need not answer the argument, very ingeniously and ibrci- 
bly put by the counsel, that the company took the charter, subject, 
by fair implication, to such regulation as might be deemed proper 
for the public good. We concede the principle to be sound, so 
far as regulation is concerned, but it does not include, nor can 
not include the case before us, of entire deprivation of a granted 
right. This would be to accept a grant of a privilege, with the 
understanding that it is to be revoked by the power granting it 
whenever it deemed the public interest demanded it Such re- 
vocation of essential rights must always be provided for by the 
contract itself, by general law, or by the Gonstitation of the State 
before the passage of the Act of incorporation, or else the corpor- 
ate rights must remain inviolate. 

We have not cited cases in support of the views above laid 
down, as they are generally familiar to the profession. The cases 
holding that ^^ Shun Pikes '' could not be established, so as to 
avoid paying toUs at turnpike gates, in our State, go on the same 
principle we have announced. It is, that the company shall not^ 
by any device or regulation, be deprived of what tolls their char- 
ters have given them the right to receive. 

The judgment convicting the party must be reversed, and the 
case remanded for a new trial. 
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ABSTRACTS OF DECISIONS OF 
THE SUPREME COURT 

OF TENNESSEE. 



By R. L. MoBRis, of the Nashville Bar. 

SUSPENSION or GENERAL LAWS POR INDI- 
VIDUAL BBNEVIT — UNCONSTITUTIONAL. 

While municipal corporations in 
some sense are public bodies, and have 
powers conferred on them which ap- 
pertain to the sovereignty of the State, 
yet when they become suitors, or are 
such in our Courts, they stand as legal 
entities — ^individuals created by law. 
In this aspect they must be governed 
by the general law of the land, and 
can not have anv general law sus- 
pended for their benefit, nor any law 
passed for their benefit inconsistent 
with the general laws of the land — 
Cod., Art/ll, Sec. 8 — ^whereupon the 
Act of 1876, which authorises cities 
having a population of 36,000 or more, 
by the census of 1870, to institute suits 



without giving bond for costs, etc., is 
unconstitutional and void. — City of 
Memphis v. Fisher, Jackson, May 12, 
1877. 

STATUTE OF LIHrTATIONS — A DEVISE OF 

LANDS aENBRALLY NOT A TRUST — 

CONFLICT OF LAWS — STATUTES 

OF TENNESSEE GOVERN ON 

PETITION TO RE-HEAR. 

The doctrine that a direction in a 
will to sell specific lands to pay debts 
generally, doeo not create a trust and 

f prevent the operation of the statute of 
imitations, is re-afiirmed.— Hubbard, 
Ex'r, V. Wm. J. Epps et al. 

PER CURIAM. 

Another question has been present- 
ed. The testatrix was a resident of 
Virginia, where she died, and her will 
was made and probated there, and it 
appears that all the creditors who have 
appeared are citizens of Virginia. It 
has been submitted that the estate here 
should be distributed according to the 
law of Virginia, where it is said the 
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claim of Epps would not be barred, or 
the fund should be transmitted to the 
principal administrator in Virginia. 
This bill is filed by Hubbard as per- 
sonal representative in this State. The 
statutes in this State in his favor, we 
suppose, must apply as to all creditors, 
no matter where they reside. — lb, 

VOID PROCBB8 — AMOTION AGAINST SHERIFF 

A venditioni exponas which issued, 
commanding the sheriff to sell land, 
when the legal advertisement of twen- 
ty days could not be made before the 
return day, is void, and the sheriflT is 
not liable to a motion for a *^ non- 
return" or 'Mnsufficient return." — 
Sawyer v, Griggs et aL, Jackson, 
June 9, 1877. 

TKSTAMBMTARY TRU8TKB8 — BOND. 

Testamentary trustees are not gov- 
erned by the provisions of the Code, 
Sec. 1974. et aeq,. In regard to giving 
bond filing inventories, etc. — Kerr, by, 
etc., V. White, Jaclcson, April 28, 1877. 

TX8TAMXNTART TRUST— COURT OF EQUITY 

Before a Court of Equity will inter- 
fere with the execution of a testamen- 
tary trust by a trustee, some danger 
from the misconduct or incapacity of 
the trustee must be shown, or at least 
apprehended, with good cause. — 76. 

RAIIJKOAD — MORI GAGE OF FUTURE AC- 
QUISITIONS. 

A mortoage by a railroad of property 
owned *"or which it may hereafter 
acquire by purchase or otherwise," is 
valid.— Buck A Co. v. Memphis & Lit- 
tle Rock R. R. Co., Jackson, April, 
1877. 

MET BARNIMG6 — AirraCEDEMT DEBTS. 

Where the mortgage makes no pro- 
vision for antecedent debts, but the 
net profits are pledged for, the pay- 
ment of the mortgage debt and accru- 
ing interest the antecedent debtor can 
not subject the earnings of the com- 
pany in the hands of a third party to 
the payment of his debt. The mort^ 

fagor 's right to the net earning attaches 
y virtue of his deed and not delivery, 
nor is his right, as against an anteced- 
ent or subsequent creditor, postponed 
to an ascertainment of what is the net 

f profit or balance. This holding is not 
n conflict with that of the Court in 6 
Hel8.,431.— 76. 

RES AI>JUDICAT A— CLERICAL ERROR. 

The fact that a petition for a writ of 
ror contains the i 



Triffa, the name of another defendant 
in the cause, where in truth it was 
filed by Mary E. Trigg, and it so ap- 
pears to the Court, Is of no avail 
against a plea of res ad judicata. — ^Nel- 
son, £z.,v. Trigg et a2., Jackson, May 
6, 1877. 

OPIXIOM— DECREE. 

Nor is it material that the matter de- 
creed upon Mary £. Trigg was not no- 
ticed in the written opinion of the 
Court.— /6. 

INTENDMENT IN FAVOR OF JURISDICTION 
— ABSENCE OF WRIT AND BOND. 

Nor is there any thing in the objection 
that no bond is found or writ actually 
issued, the jurisdiction of the Court 
would not be defeated by the absence 
of such writ or bond. It is enough if 
it appears satisfactory from the record 
that the writ was awarded and the 
cause heard. When this appears every 
intendment must be made in favor of 
the jurisdiction. When a party has, 
in fact, had his day in Court, it is not 
the policy of the law to defeat the 
effect of the judgment or decree ren- 
dered upon a clerical mistake. — lb* 

APPLICATION OF PATMBNTS. 

Unless otherwise directed, the cred- 
itor may apply payments made by the 
debtor to unsecured rather than se- 
cured debts. — lb, 

SALE OF LAHD BY DEVISEE — DOWU. 

A sale by a devisee of land pending^ 
the bill of the executor to sell lands 
and pay debts, is invalid against the 
decree of the Court ordering a sale; 
nor is the widow of a devisee entitled 
to dower out of the land necessary to 
pay debts of the estate. — lb, 

STATE Tax on STOCKS OF NON-RESIDENTS. 

We have been urged, in view of the 
largely increased interest involved, 
growing out of the increased number 
of corporations in the State, to recon- 
sider the question whether the Legis- 
lature has the power to levy a tax upon 
shares of stocks in a corporation held 
and owned by non-residents, decided 
in the case of the Union Bank v. The 
State, 9 Yerg., 490. • • • We hold 
that the general rule on this question 
must remain as settled in that case. 
Such shares are personal property, and 
follow the residence of the owner. 
We do not doubt that a different char- 
acter may be fl;iven to shares, either 
by such provisions in the charter or 
by general provisions of law in force 
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at the time, so as to be fairly regarded 
as part of the charter, they would then 
become part of the contract, and attach 
to the stock and fix its character. But 
such legislation has been had, except 
as to the share of national banks, by 
the laws of Congress. — Frankland v. 
Morris, June 2, 1877. 

SUBROGATION — IXTENTION. 

The heirs of an estate, on the as- 
eumption that it was solvent, paid off 
certain mortgages on lands; subse- 
quently, on discovering their mistake, 
they claim to be subrogated to the 
rights of the mortgagors against the 
lands. Held, that if the facts and cir- 
cumstances show definitely that at the 
time of payment such right was not 
Intended to be exercised, or could not 
be exercised without injustice to others, 
then no such right can be held to ex- 
ist. They can not claim benefit of sub- 
rogation by any expost facto intention, 
wish or interest growing out of subse- 
quent wants. The right and intention 
must both concur to make a case of 
subrogation. — Belcher, Adm'r, v. Wiok- 
ersham et al., Jackson. 1877. 

PER CURIAM. 

We held at the last term, in the case 
of Bryant v, Campbell, that by statute 
suggestion of insolvency can alone be 
made in the County Court. — lb. 

PARTIBS — ^BINDINO DECREE. 

But treating the suggestion as a nul- 
lity, under a bill for the administra- 
tion of a complicated estate, with all 
parties in interest before the Court, 
they will be bound by a decree appor- 
tioning the fund among them upon 
principles of equality. — R. 

PARTKERSHIP LIABILITT. 



THE LAW CREATING HOME- 
STEAD. 



BY I.. TILLMAN, JR. 



The fact that property purchased 
afterwards becomes partnership prop- 
erty, does not make the firm liable to 
pay for same. The purchase must 
nave been made on account of the 
firm, and the partnership must be in 
the purchase, and not alone in the 
ownership, to make the firm liable. — 
McGar v. Drake, Nashville, Dec. 15. 
1877. 



The common law has no interest or 
estate analogous to the homestead 
right, now so generally recognized in 
the States of the Union. The whole 
system is the creation of statutes and 
of very recent origin, scarcely two- 
score of years having elapsed since the 
first statute was enacted.* 

In Tennessee the homestead began 
with the Act of 21st of February, 1852,+ 
in substance carried into the Code of 
'58, i 2114, et seq. Under this A.ct a 
housekeeper or head of a family could 
entitle himself or herself to a home- 
stead of the value of $500 by maldng a 
declaration or intention to claim the 
same and having the said declaration 
registered in the county where the 
land was situated. Protection to the 
homestead from levy of attachment or 
execution dated only from the rens- 
tration— or rather the homestead l>e- 
gan with that date. This exemption 
could not be claimed against levies 
made or debts contracted before the 
registration of the intention.^ 

Strange as it may seem, few persons 
took the trouble, small as it was, to 
place themselves in a condition to 
claim the benefit of the statute, and 
this fact explains why so little litiga- 
tion involving the construction of that 
law sprung up. 

On the 8th day of March, 1869, Sec- 
tion 2114 of the Code was amended so 
as to extend the homestead right to 
leasehold estates to more than two, and 
not exceeding fifteen years. || 

Subsequenuy, by the Act of March 
12, 1868, (Acts 1867-8, ch. 85,) the old 
law was changed in two important par- 
ticulars, to-wit: (I) The value of the 
homestead was increased from $500 to 
$1,000; and (2) The head of the family 
was not required to register his declar- 
ation of intention to claim its benefits. 
And it was further provided that the 
exemption might be claimed in equita- 
ble as well as legal estates. 

But in other respects the law stood as 
it had been, and remained in force un- 

•1 Wash, on Real Prop., 326-7. 
t Acts 1851-2, chap. 162. 
tAdkinsv. Scales, Arom Giles coun- 
ty, Nashville, 187-, MSS. 
II Act 186.-7, ch. 86-41. 
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til repealed by the Act of June 27th, 
1870, passed to enforce the provision of 
the Constitution relative to homestead. 
(Art. XI, Sec. 11.) But this Act, while 
repealing, does by its first and second 
Sections, re-enact the substance of the 
former Act, with some modifications 
not material now to be noticed ; so that 
from the 12th of March, 1868, a home- 
stead of the value of $1,000 has been ex- 
empt in favor of persons coming with- 
in the provisions of the law.* 

It was the purpose of the Act of June, 
1870, to repeal all the old law on the 
subject of homestead, as is clearly seen 
from Section 9; but the amendment to 
Section 2114 of the Code (which ex- 
tended the homestead exemption to 
leasehold estates) is not covered by the 
language of the repealing Section. As 
all the Taw which was in force at the 
time of the said amendment, including 
the amended Section, was repealed, it 
can not be that the amendment alone 
could stand and form a part of the new 

law.t 

It would be more reasonable to hold 
that the said amendment became a part 
OF the amended Section, and was re- 
pealed with that Section by the Act 
aforesaid. 

The provision of the Constitution, 
and the Act of 1870, which we have 
noticed, contain the Homestead Law of 
Tennessee, as it now stands. But it 
must be remembered that the home- 
stead exemption dates from the Act of 
1868. 

4 2 — THB NATUBB AMD CHARACTER OF 
THS HOMBSTXAD EXEMPTION. 

A homestead in law means a home 
place, or place of the home ; but when 
It is sought to define the nature and 
character of the property or estate 
which one has in the homestead, and 
what rights and duties are attached to 
the same, the task becomes difficult, 
and little more can be done than bor- 
row the language of the Statutes, and 
of the Courts in construing them. ^ 

*Deatherage v. Walker, MSS. (Com. 
and Legal Bep., 1874); Kennedy v. 
Stacy, 1 Baxter, 220. 

tTlie said amendment, however, was 
brought forward by Messrs. Thompson 
A Steger, into their compilation of the 
Statutes, m 2113a, 2113b,) and Chan- 
cellor Cooper, in Brien ex parte, (2 
Tenn., ch. 37), refers to the same as 
being the law. 

i 1 Wash., on Real Prop., 326, 846. 



In looking to the law creating die 
homestead in this State there is much 
which inclines to the view that a new 
estate was intended, which should vest 
successively in the husband, wife, wid- 
ow and minor children. Section 5, of 
the Act of June, 1870, (Code, 2118a,) 
provides that the certificate of the free- 
holders, who under Section 3, (Code, 
211 6a,) should set apart the homestead, 
should be registered in the county in 
which the lands lie; ''and when so 
registered," the language is, " it shall 
vest in the head of the ramily and his 
widow and minor children, as herein 
provided, a good and valid title to the 
land, exempt from execution." And 
it would seem that Section 2119a, when 
it speaks of the manner in which the 
homestead should descend, and be 
finally disposed of, has reference to the 
title of the property. The prohibition 
against the alienadon of the property 
without the loint consent of husband 
and wife, when that relation exists, 
has the appearance of givinfl; to the 
wife some sort of estate in tne land. 
And then we find our Supreme Court 
saying : 

'* The wife is recognized as having a 
present, subsisting and continuing In- 
terest in the maintenance and preser- 
vation of the benefits of their posses- 
sion, and that she has such a right in 
the land, connected with the right of 
possession, that when that right is vi- 
olated, she is entitled to claim the pro- 
tection of the Courts."* 

But notwithstanding the strong lan- 
guage, it is now definitely settled that 
the law does not alter or enlarge the ti- 
tle of the head of the family to the 
land in which the homestead is secured. 
That, whether legal or equitable, re- 
mains in the head of the family during 
life, unless alienated in the manner 

grescribed by the Constitution and 
tatute.t 

The manifest intention of the law 
was to protect the husband, or head of 
the family, and wife and minor chil- 
dren in the poseession and enjoyment of 
the homestead. A careful considera- 
tion of the Statute itself reveals the 
fact that the Legislature, notwith- 
standing the concision sometimes cre- 
ated by the terms and language used, 
regarded the title to the homestead 

•Williams v. Williams, Legal Re- 
porter, February, 1678. 
t Hicks 0. Pepper, 1 Baxter, 42. 
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property as all the while remaining in 
the head of the family. 

The homestead right , then, is not an 
estate in the land — an interest In the 
title — ^but it is ^' a mere exemption ; " * 
yet it can not be denied that many of 
the incidents of an estate must be con- 
sidered as attaching to it. 

We can but observe here that, in our 
judgment, a clearer view of our sub- 
ject would have resulted, if our Courts 
had always been careful to preserve in 
their language the distinction between 
the homestead right and the home- 
stead. The homestead is the ''home 
place " — the land to which the right at- 
taches. The riffht is the possession 
and enjoyment of the land. And when 
the law says that the homestead shall 
not be the sut>ject of sale under legal 
process, or that it shall nbt be alien- 
ated without the joint consent of hus- 
band and wife, where that relation ex- 
ists ; and when our Supreme Court say 
that the ** property " can not be alien- 
ated except in the manner prescribed 
by the Constitution , we must under- 
stand the meaning to be that the land 
wherein the homestead right is secured 
can not be sold under legal process, or 
by the husband alone, (when he has a 
wife) so as to deprive those entitled of 
the possession and enjoyment of the 
homestead. When it is said that the 
homestead is exempt, the meaning is 
that the homestead right can not be 
reached and aftected by execution or 
judgment. The Courts have not gone 
so rar yet, but these positions necessa- 
rily follow, as we think, from the hold- 
ing that the title of the head of the fam- 
ily in the homestead property remains 
in him unaltered, ''a," and that the 

* NTeam v. Campbell, Legal Rep., 28th 
May, 1877. 

" a " Since writing the above we have 
seen the manuscript opinion in the 
case of Carter o. Hattan, Legal Rep., 
Feb., 1878, which settles the law accord- 
ing to the view we have taken. In 
this case the husband sold and con- 
veyed without the wife's consent, evi- 
denced as required to alienate home- 
stead ; the Court said : *' The attempted 
alienation must fail. This rule obtains 
as to the right of the homestead only. 
The fee remains (in the purchaser) 
qualified by the right of occupancy 
which can not be disturbed while the 
relation supporting the right of home- 
stead exists." 



homestead right itself may be lost by 
abandonment of the homestead. 

§ 3 — ^WHO SNTrrucD to the exbmftion. 

The language of the provision of the 
Constitution, and the Act passed to en- 
force it, seems clearly to make the 
words ** head of a family " the equivo- 
lent of '' husband," through whom the 
homestead right would enure to the 
wife and children — the family. The 
only thing found, which could imply 
otherwise, is the wording of Section 3 
of the Act, which is : ** His or her 
homestead shall be set apart," etc., and 
even here the word " her " might be 
limited to cases where a widow was en- 
titled to the exemption or right by rea- 
son of it being begun in the lifetime of 
the husband. 

But notwithstanding this peculiar 
phraseology, it/is difilcult to think that 
the benefits of homestead were intend- 
ed to be so limited. There can be no 
doubt that the phrase '* head of a fam- 
ily " would embrace a husband with a 
wife and children, or a husband with 
a wife alone ; and the language of Sec- 
tion 7 of the Act : ^^ Upon the death of 
head of a family without widow or 
minor children," implies that a wid- 
ower without minor children might be 
entitled to the right. But doubtless he 
must have residing with him some 
family. Whether a child, or children, 
more than twenty-one years of age, or 
a ffrand-child, or children, or an aged 
father or mother, or a single or widow- 
ed sister, or an invalid brother, living 
with him and dependent upon him 
would constitute him the ''head of a 
family," within the meaning of the 
law, is yet in this State an open ques- 
tion. 

There can hardly be a doubt that upon 
the death of the wife leaving no chil- 
dren, and no relative residing with and 
dependent upon the husband, the home- 
stead right would be lost. He could 
then no more be said to be the ''head 
of a family " than any other unmar- 
ried person living alone, and notwith- 
standing the implication found in the 
Section of the Act above noticed, it is 
difficult to see upon what principle a 
widower, without minor children or 
dependent relatives residing with him, 
could be considered the head of a fam- 
ily. The fact that he had once been a 
married man could not strengthen his 
claim. The exemption, it would seem, 
is as clearly conditioned upon the 
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claimant remaining the head of a fam- 
ily as that he should have been such 
in the first instance; unless the party 
be a widow or minor child, holding 
aud enjoying by virtue of the right 
having attached in the lifetime of the 
husband, or father, or head of the fam- 
ily ; in which case, it is clear from the 
Statute, the claimant need not be the 
head of a family. But a widow or 
minor child would not be entitled to 
the right in lands which were never 
occupied as a homestead by the head of 
the family. In other words, in cases 
where the homestead right has attached 
during the life of the head of the fam- 
ily, it will be continued as to same 
property to the widow or minor child 
or children occupying the same ; but in 
all other cases the party to be entitled 
must be the head of a family. 

Would a bachelor with whom a 
mother or sister, or mother and sisters ! 
lived, and for whom he had for years i 
provided, be the head of a family? 
This question was affirmatively deter- 
mined by the Supreme Court of Geor- 
fia ;* but a bachelor having with him 
ired servants simply, the same Court 
say, is not the head of a family within 
the meaning of the law.§ 

In California the phrase ^' head of a 
family" as used in the Constitution 
and laws has no reference to the sex of 
the party ,t and this seems to be the 
conclusion in some other States. 

In our own State, under the Act of 
1833, ch. 80, exempting certain per- 
sonal property in favor of the ** head of 
a family engaged in agriculture," it 
was held that a widow who, with her 
children, lived with her father, on his 
farm, and in the same house, and as- 
sisted in carrying on the farm, by the 
aid of her sons, was entitled to the ben- 
efit of the exemption. i 

' But so much depends upon the lan- 
guage used in the law creating the ex- 
emption, it is impossible to draw any 
general principles at present from the 
decisions. 

It is obvious, therefore, as Chancellor 
Cooper has remarked in Brien, ex 
parte^\ that our Courts must construe 
our Constitution and laws on this sub- 
ject from their own intrinsic light, 
with such aid as can be derived from 

* Marsh v. Sizenby, 41 Ga., 163. 

§ Calhoun v. McSendon, 42 Ga., 408. 

1 1 Wash., 327. 

X Buchanan v, Crawford, 8 Hum., 213. 

II 2 Tenn. chy., 33. 



our own decisions on analagous ques- 
tions. 

$ 4— IN WHAT ESTATE THB RIQHT MAT BE 

CLAIMED. 

''There is a different rule applied in 
different States in respect to the nature 
and extent of property or ownership 
requisite on the part of the one claim- 
ing exemption in the premises in re- 
spect to which it is sought to be ap- 
plied."* 

In some instances the exemption may 
be claimed in leasehold estates, and in 
an estate for life, or for years. By the 
second Section of our Act of 1870, the 
right is given in both legal and equita- 
ble estates; and if the Act of 1866-7, 
ch. 36, amending Section 2114 of the 
Code, can be considered as remaining 
after the repeal of said Section, the 
right may exist in leasehold estates of 
more than two, and not exceeding fif- 
teen years. 

There can be little doubt that it may 
be claimed in a life estate.^ In Brien, 
ex parte, cited above, the learned Chan- 
cellor gave the exemption to a widow 
residing uuon her dower land : and our 
Supreme Court, in Crawford and wife 
V, Crawford A Thompson, f without 
considering the question, tacitly recog- 
nize the right in such estates, but re- 
fuse the relief prayed for in that case, 
upon the ground that the debt against 
which the exemption was claimea was 
contracted in 1867. 

It can not matter, as we think, wheth- 
er the fee in the property occupied as 
homestead be in the husband or wife; 
and if this be so, a wife having a sepa- 
rate estate settled upon her for her sep- 
arate use, could not, under the Act of 
186^70, ch. 99,t dispose of such estote, 
if occupied as a homestead, so as to de- 

grive the husband of the right without 
is joining in the conveyance. And 
the husband, if still the head of a fam- 
ily, would bis entltl«Hl to claim the ex- 
emption in any lands occupied by him 
as tenant by the courtesy. 

Whether a head of a family, residing 
upon lands wherein he held an inter- 
est as tenant in common, may claim 
homestead, is uncertain. In Califor- 
nia, Indiana and Massachusetts the ex- 
emption is not allowed in lands so 

* 1 Wash., 337. 

^Ibidem, 

f Legal Rep., June, 1877, page 37. 

% Code, § 2486c. 
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held.* But a different rule prevails in 
other States. The difficulty in such 
case must arise from the impossibility 
of fixing or locating the homestead. 
As all the tenants in common occupy 
promiscuously, and ** none knoweth 
his own severalty," where could the 
homestead be said to rest, or how could 
it be assigned ? A head of a family re- 
siding on land owned in common with 
others, could hardly be considered as 
occupying his undivided interest. 

Certainly if the exemption attaches 
in such cases it must be a sort of float- 
ing right, hovering about the abstract 
title of the party, rather than fastened 
to the land which he own{> and occu- 
pies. It seems to us that the home- 
stead right, from its nature and char- 
acter, can only be claimed in lands 
held in severalty. It is of such lands 
only that possession and enloyment 
(the essential features of the exemp- 
tion) can be distinctly asserted, and 
from which alone the homestead — a 
specific tract or parcel of land of the 
value of $1,000— may be carved. 

It should be observed that the right 
attaches only to such lands as may be 
actually occupied by the claimant as a 
home. Whether in any case the ex- 
emption could reach to two separate 
tracts or lots, must depend upon situa- 
tion and circumstances. If the head of 
a family own two lots, lying near each 
other, but separate, upon both of which 
are buildings, occupied by members of 
the family, the homestead right might 
probably be claimed in both, if the one 
upon which the head resided was of 
less value than $1,0^0. 

i 5 — UpW FAR, AND FROM WHAT DEBTS 
THE HOMESTEAD IS EXEMPT. 

If the right exist in leasehold estates 
the exemption can not be claimed as 
against rent due on the premises. f 

The homestead of the value of $1,000 
is exempt from all debts contracted 
since March }2, 1868, except public 
taxes legally assessed upon it, and 
"any debt or liability contracted for 
its purchase, or legallv incurred for 
improvements made thereon, or for 
any judgment for failure or refusal to 
work on public roads, or for fines and 
costs for voting out of the civil district 
or ward in which the voter lives, or 
for carrying deadly or concealed weap- 
ons contray to law, or for giving away 

* 1 Wash., 338, and cases there cited. 
+ Code, T. A. S., § 2113b. 



or selling intoxicating liquors on elec- 
tion days."* 
Act 1870-71, 5 6; (Code, § 2111a). 

The Act of 1868, as before noticed, 
first provided this homestead ; but by 
the terms of the Act the exemption 
could not be claimed against debts con- 
tracted before its passage. The Act of 
June, 1870, though repealing the Act 
of 1868, did at the same time, in sub- 
stance, re-enact it{ so that the exemp- 
tion dates from the Act of 1868, and no 
debt contracted since its passage, un- 
less it be of the kind mentioned in the 
Statute, can be made from the home- 
stead.f The exemption having all the 
while existed, no right of any person 
becoming a creditor since that date is 
altered or impaired, and hence, there 
is nothing In the law which is obnox- 
' ious to Art. 1, Sec. 10, of the Constitu- 
tion of the United States, which pre- 
vents any State passing any law im- 
pairing the obligation of contracts. 

The Act of June, 1870, made no ref- 
erence to pre-existing debts . But such 
debts would not have been affected in 
any event, for " such property as was 
subject to execution at the time the 
debt was contracted must remain so 
until the debt is paid. "t 

It does not matter when a party may 
actually acquire a homestead. The 
exemption begins as soon as the party 
entitled enters into possession of the 
land, and then operates against all 
debts contracted after the date when 
the homestead right was created. The 
right to the exemption having existed 
from the date of the law creating it, 
the obligation of any contract suDse- 
quently entered into, is not impaired 
by the debtor placing himself in a con- 
dition to claim the thing exempted. 

The date of the original contract 
whereunder the liability arose will be 
looked to. If an account made before 
March 12, 1868, is closed by note after 
that date, or if after that date a new 
note is made in lieu of one executed 
before, and securitv taken, the cr^itor 
may show the origin of his debt, and 
he will not be opposed to any exemp- 
tion. § 



♦Act 1870, ch. 80, § 1 ; (Code, 2114a). 

t Kennedy v. Stacy, 1 Baxter, 220. 

tHannum v. Mclnturff, Knoxville, 
Sept., 1872. 

§ Crawford v, Crawford & Thompson, 
Legal Rep., 37— -June, 1877. 
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We have already, in considering the 
nature and character of the homestead 
right, intimated how far, or in what 
respect, the homestead (or land where- 
in the right exists) is exempt. In our 
view,* the fee or title of the head of the 
family is liahle for any deht of his con- 
tracting, and may be sold under legal 
process, but the homestead right of tne 
parties entitled cam not be affected by 
such sale. This thing which may be 
sold is the right of property, jus pro- 
prietates, and not any sort of reversion- 
ary or remainder interest, though in 
some respects similar. The right of 
possession would accrue to the pur- 
chaser upon the termination of the 
homestead right of the debtor and those 
entitled under him, just as in the case 
of the purchaser of a remainder or re- 
versionary interest upon the defeat or 
termination of the particular estate 
which supported it. 

4 6 — HOW HOMESTEAD ALIENATED, SO AS 
TO DESTROY EXEMPTION. 

In the law as it stood previous to the 
Constitution of 1S70, there was no pro- 
hibition against the husband alienating 
the homestead without the consent of 
the wife, unless the homestead had 
been set apart, in which case it was 
necessary for her to join in the con- 
veyance.t But the Constitution, which 
went into effect on 6th May, 1870, t pro- 
vided that '^ said propertv shall not be 
alienated without the Joint consent of 
the husband and wife, where that re- 
lation exists ; " and the Legislature pro- 
vides that such consent must be '* evi- 
denced by conveyance duly executed 
as required by law for married wo- 
men." 

In Williams v, Williams,^ the Su- 
preme Court say that " it is now a rule 
of property, made permanent by the 
fundamental law, that every head of a 
family is deprived of the right to alien- 
ate the homestead, unless his wife Joins 
in the conveyance." There is other 
language in the opinion in this case, to 
which we have before adverted, which 
seems to consider the wife as having a 
riffht or interest in the land itself; but 
the conclusion is, that "the convey- 



*The manuscript opinion in case of 
Moore v. Hervey, Legal Rep., May, 

t Kennedy v, Stocy, MSS. ; Bilbrey v. 
Boston, Legal Bep., July, 1877. 
t Bilbrey v. Poston, supra, 
§ Jackson, April, 1874. 



ance (made by the husband alone) is 
absolutely void, and communicates no 
title to the purchaser, so far as it inter- 
feres with or abrdges the wife^s homestead 
right.'' 

There is no doubt as to the correct- 
ness of this conclusion ; but we think 
there was no cloud thrown upon her 
rights by the deed of the husband, 
which only passed his right in the 

groperty. iSie bill was premature. 
[er homestead rights were not en- 
dangered. She should have waited 
until the vendee of her husband sued 
for possesiiouy or until he obtained a 
writ of possession, and then she might 
have enjoined him, and had her dghts 
protected. 

It has been determined in several 
cases that the wife can not be deprived 
of her rifirht, (the occupation and en- 
joyment of the homestead,) unless she 
Join in the conveyance. And this, even 
though she move away from the land 
with the husband afterwards.* 

But the husband, having no wife, 
but with minor children, may sell and 
convey the property, and give posses- 
sion. f The children in such case have no 
homestead rights, and the Statute does 
not prevent the husband conveying 
the property as he may choose. 

As already observed, the exemption 
is the possession and enjoyment of the 
homestead, and by a proper construc- 
tion of the Statute we find nothing 
which prevents the land itself from be- 
ing sold by the husband, or under legal 
Srocess, subjsct to the homestead right. 
ur decision lead to this also.^ 

*Neam v. Campbell, Legal Rep., 
May 28, 1877. 

t Caldwell A Hayes c. Bowman, Le- 
gal Rep., May, 1877. 

t Notwithstanding we had before us 
the Legal Reporter of May, 1877, while 
preparing this article, we did not dis- 
cover, and were not aware of the de- 
cision in Moore v. Hervey, Jackson, 
November, 1876, until reaching this 
point. It will be found to accord fully 
with the position we have taken touch- 
ing the homestead right, and the lia- 
blflty of the homestead (or land) to sale 
by the husband, or under legal pro- 
cess. The language is: ''It is the 
homestead interest or right to the use 
and occupation of the premises as a 
homesteaa that can not be sold and 
conveyed by the husband alone, or be 
subjected to sale by legal process." 
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IX 



It may be doubted whether a hus- 
band, who in the lifetime of his wife 
conveyed the homestead without her 
consent given in the manner prescribed 
by law, could himself, after his wife's 
decease, be ousted of the homestead 
ri^ht — the possession of the premises — 
if ne remained the head of a family. 
A conveyance under such circum- 
stances, while effectual to pass the 
right of property would, perhaps, be- 
cause of the prohibition in the law, be 
inoperative as to the homestead right. 

In conveyances where the husband 
and wife join, no express waiver or re- 
lease of the homestead right is neces- 
sary. ^1 that is required is that the" 
wife should Join, and that her acknowl- 
edgment should be taken in the man- 
ner provided by law for married wo- 
men. 

A deed by the husband alone, em- 
bracing premises of greater value than 
the exemption, would certainly be 
good as to such excess, and the bar- 

fainee would be entitled to have the 
omestead set apart, and possession 
^ven him of the remainder. 

There is no restriction upon the 
power of the husband to dispose of 
property to which the homestead right 
has not actually attached, or of prop- 
erty in which the right once existed, 
but was lost at the time of the convey- 
ance. 

While the homestead can not be dis- 
X)OBed of 80 as to destroy its character, 
without the Joint consent of husband 
and wife, when that relation exists, 
yet it must not be supposed that the 
homestead right, distinct from the 
land, is a thing susceptible of sale and 
purchase. The wife is required to join 
m the conveyance of the homestead, 
not because she has an interest in the 
title to the land, but simply to indicate 
her willingness to surrender the pos- 
session. This right is personal — can 
only be claimed by those to whom the 
Btatute gives it. While, therefore, the 
right of property may be sold without 
immediately affecting the right of pos- 
session, yet the last named right can 
not be disposed of so as to vest it in 
another. 

§7. HOW THB RIGHT MAT BB WAIVBD OB 

LOST. 

Since the homestead right is made 
to depend upon actual occupation of 
the premises, it is a sequence that an 
abandonment thereof, with a view of 
making a home elsewherCf is a waiver 



of the right. What circumstances may 
amount to, or be proof of abandon- 
ment, can not be stated with any very 
great certainty. As a general proposi- 
tion it may be laid down that the ac- 
quisition of a new homestead is an 
abandonment of the former one. 

There is a diversity in the rulings of 
the different States upon this subject. 
Mr. Washburn, in his work on Beal 
Property (Vol. 1, 372, et seq.), has col- 
lated a number of the cases and points 
determined. 

In Illinois, where the law creating 
the exemption is very similar to ours, 
the right may be lost to the head of a 
family if he ceases to occupy the prem- 
ises as a residence, or ceases to have a 
family.* Our Supreme Courtt hold 
that a widow to whom the right came 
upon the death of the husband waives 
and loses the same by removing with 
her infant son from Tennessee to Ken- 
tucky, and there settling, with no in- 
tention of returning. It seems that 
the minor child had only a contingent 
right of homestead, and that was lost 
by the removal with the mother. 
But in every case the abandonment 
must be permanent. A temporary ab- 
sence from the premises would not 
work a waiver. 

If the head of a family, or husband, 
absconds or leaves his family, the 
homestead (or homestead right) shall, 
along with the other property exempt 
by law, "be set apart for the use of 
the wife and family, and shall be ex- 
empt in the hands of the wife or chil- 
dren, and such property, on the death 
of the owner, shall be exempt in the 
hands of the widow and children. "t 
We take it that the provisions of the 
act Just given must apply to and em- 
brace the homestead right. The latter 
partof said section continues: '* . . 
shall be exempt in the hands of the 
widow and children, as prescribed in 
Sections 2288-2290 of the Code." These 
sections, it will be seen upon reference 
thereto, originally applied to personal 
property, that being the only kind of 
property exempt. If this homestead 
right should, upon the death of an ab- 
sconding husband, pass to the widow 
and children, and in their hands be 
exempt, as prescribed in the sections 

»Green v. Marks, 25 111., 221. 
tin Hicks v. Pepper, supra. 
tAct of 1870-71, ch. 7, M; Code, 
i 2112. a. 
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designated, it would seem that the 
chilaren would have an immediate and 
present interest, of which the widow 
would he powerless to deprive them 
hy any act in pais. But construing this 
act of 1870-71 with that of June, 1870, 
it will douhtless he considered that the 
homestead right, in the case supposed, 
would pass to and he held hy the 
widow and minor children, in the 
manner provided hy Section 6 of the 
Act of 1870 (Code, 2119 a.) 

'* If the head of a family is married 
and his wife ohtain a divorce on ac- 
count of his fault or misconduct, the 
title to the homestead shall be vested 
hy the decree of the Court granting 
the divorce in the wife, and after her 
death it shall pass to their children."* 

Here it is again evident that the Leg- 
islature had a confused and erroneous 
view of the thing or property which 
hy the Constitution and the Act in 
in which we find this section, had been 
declared exempt. The title to the home- 
stead itself is here mentioned and 
intended. But inasmuch as the Legis- 
lature did not understand itself, what 
is said in the section quoted must be 
made to harmonize with the previous 
parts of the Act and the construction 
jdven to them. And when this is done 
tne section will he received as author- 
izing the Court in the case given to 
declare the wife, and, upon her death, 
their children, entitled to dispossession 
and enjoyment of the homestead. Such 
right so vested would still be liable to 
be lost or waived, because its natuie 
would remain the same. 

The right is lost or surrendered by a 
sale and conveyance wherein the wife 
joins, as prescribed. And also by a 
sale under legal process for the satis- 
faction of any debt against which the 
exemption could not m claimed. 

The most difficult question likely to 
arise under this head of our subject, 
is whether a wife can waive or lose her 
right in any way except by joining 
with the husband in a conveyance in 
the manner provided. A widow may 
voluntarily abandon the possession, 
and her right is gone; and she may 
take her infant child with her and its 
** contingent right" is lost.f But as 
the wife nas '* a present, subsisting and 
continuing interest in the maintenance 
and preservation of the benefits of the 



•Sec. 8, Act of 1870 (Code, 2121 a.) 
tHicks V. Pepi>er, supra. 



possession," and as the law has provid- 
ed the manner in which she must give 
her consent to the surrender of that in- 
terest, it seems to follow that she can 
not do so in any other manner. And 
hence it is held that she does not lose 
her right by removing from the prem- 
ises with her husband, after a sale and 
conveyance by him in which she did 
not join;* or by removing with her 
husband from the premises before a 
sale. 

If, however, they acquire a new 
homestead, her right to the old would 
certainly be gone, even if she gave no 
consent to the surrender of the first. 
And this seems to be the only case 
where her right may he lost without 
the formal consent required by the law. 
The right could not exist in two tracts 
at same time ; and as it must exist in 
the one occupied, it must be lost in the 
first. 

Where a husband abandons his wife 
and family, leaving them in possession 
of the homestead, can the wife, so long 
as she is a wife, and acquires no new 
homestead of her own, do any act 
which would operate as a waiver of her 
right? Since the statute has prescribed 
the manner in which she shall five her 
consent, is not every other method ex- 
cluded ? And if a wife in such case, 
though not occupying the homestead, 
he entitled to its benefits, what woula 
be the right of the minor children 
should she die while so situated ? If 
the homestead, under such circum- 
stances, retained its character, would 
not the minor children be entitled to 
claim it? A widow, of course, could 
abandon the homestead and lose its 
benefits, and being lost to her the con- 
tingent right of the minor is also lost* 
But if in the case mentioned, the wife, 
by removal, could not afiect her right, 
would her act affect that of the minor? 

^ 8— -OF SBTTINQ APART THE HOMBSTEAD. 

Section 3 of the Act of 1870 (Code 
2116a.) provides the manner of setting 
apart the homestead when the reSL 
estate of the head of the family is levied 
on by execution or attachment. ** The 
'* officer executing the writs, shall sum- 
mon three disinterested freeholders 
not connected with the parties, and ad- 
minister to them an oath to set apart 
said homestead out of the real estate so 
levied on. Said freeholders shall ex- 
amine the premises, and, upon oath, 

*Neam v. Campbell, ncpra. 
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set apart said homestead, including the 
mansion and outhouses^ and set out in 
writing the boundaries thereof, and 
certify that such is the homestead set 
apart by them, and deliver the same to 
the debtor, and the ) emainder only of 
such lands so levied on or attached, 
shall be subject to sale, which fact shall 
be returned on the execution." 

The officer must summon ^^disinterest- 
ed freeholders, not connected with the 
parties, and administer to them an 
oath," etc. The form or matter of the 
oath is not prescribed, but doubtless it 
should be broad enough to insure a 
faithful and impartial performance of 
the duty devolved upon tiiem. We 
suggest the following : 

''You and each of you do solemnly 

swear that you are freeholders of 

county; that you are not interested 
in the matter of controversy now 

pending in the Court, (or before 

l^sq., a Justice of the Peace) of 

said county, between plaintiff and 

defendant; and that you are not 

connected with said parties. And vou 
do further swear that you will faith- 
fully and impartially, and in the man- 
ner prescribed by law, set apart a 

homestead to the said defendant, 

from his real estate lyins in the 

district of said county, ana upon which 
an execution (or attachment) issued 
from said court, was heretofore levied 
by me. So help you God." 

When the freeholders have been 
qualified they examine the premises 
and set apart so much of the land 
levied upon, including the mansion 
and out-houses, as shall in their judg- 
ment be of the value, "in all," of 
$1,000. The boundaries of the tract 
thev^ set apart should be set out in 
writing. Their certificate may be in tJie 
following form: 

" We, the yndersigned, freeholders 

of county, unconnected with the 

parties to a certain controversy now 

pending in the Court (or before 

£squire a Justice of the Peace) 

of said county, between , plain- 
tiff, and , defendant, and not in- 
terested therein, having been sum- 
moned and duly qualified by , 

sheriff (or deputy, as the case may be), 
who holds and has levied an execution 
(or attachment), issued from said court 
in said case, upon the real estate of 

said defendant, , lying in the 

Civil District of said county. 

Do Certify that we have examined 



the premises so levied upon and there- 
from we have set apart as the home- 
stead of said , the following de- 
scribed tract or parcel of land, to-wit : 
beginning, etc., (giving boundaries), 
which tract includes the mansion and 
out-houses, and is, altogether, of the 
value of $1,000." ' 

If the entire premises levied upon 
do not, in the judgment of the free- 
holders, exceed the value of $1,000, 
they so certify. 

Upon the certificate of the freehold- 
ers the officer having the writ certifies : 

"I do certify that the within, or 
foregoing, is the act and deed of the 
freeholders summoned and qualified 
by me to set apart a homestead to 

, out of the real estate levied on 

in the case mentioned in said certifi- 
cate." 

The certificate is then delivered to 
the debtor, who '^ shall have the same 
registered in the Register's office of 
the county in which the lands lie, and 
when so registered, it shall vest in the 
head of the family, and his widow and 
minor children," as provided by the 
statute. 

When the homestead is thus set 
apart, the officer having the writ 
makes sale of the ''remainer only of 
such lands so levied on or attached," 
and his return should show fully all 
the facts.* The boundaries of the tract 

*A difficult question arises here. 
May the officer, under and by virtue 
of the execution he holds, and which 
has been levied on the lands of the 
debtor, sell not only the lands lying 
outside the homestead, but the home- 
stead itself y subject to the homestead right; 
and when a levy of an execution from 
a Justice is made, and homestead set 
apart, and the return made to the Cir- 
cuit Court for condemnation, should 
not that Court order also the sale of 
the homestead, subject to the right? 
There can be no question that the lien 
fixed by the levy rests upon the whole 
land, and in one event (to-wit, where 
the freeholders find that the homestead 
can not be set apart) the officer sells 
the whole. Why may he no^ sell the 
whole, in the other case, subject to the 
homestead right, which, by virtue of the 
action of the freeholders, is drawn off 
the land as a whole, and made to rest 
upon a particular parcel? In view of 
the construction which the statute has 
received, does it not follow that the 
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carved out for homestead should be set 
out. A copy of the freeholder's cer- 
tificate might be attached and returned 
with the writ. 

When the real estate levied on is 
found by the freeholders to be of 
greater value than $1,000, and so situ- 
ated that it can not be divided so as to 
set apart the homestead, they must 
certify the fact.a. And then the officer 
sells the whole tract, '* and out of the 
proceeds he shall pay to the Clerk of 
the Court rendering the judgment or 
condemning the land for sale $1,000, 
to be by hun invested under the order 
of the Court in the purchase of a 
homestead for the family of said 
debtor," and the surplus applied to the 
payment of the " execution." 

But what if some one bids off the 
land at less than $1,000? Could the 
officer, of his own motion, refuse to 
accept the bid ? In the absence of any 
provision in the law for such contin- 
gency, his only safe course would be 
to accept the bid, subject to the action 
of the Court, and make return of all 
the facts. The Court could probably 
declare that there was no sale, and 
award alias execution. We are left 
here completely in the dark. 

But if sale, in such case, bring more 
than $1,000, how will the Court order 
the investment in a new homestead to 
be made? Perhaps the parties for 
whose benefit the purchase must be 
made might, themselves, select the 
tract just worth $1,000, if it could be 
found. The Court would certainly 
direct the title to be taken to the head 
of the family. 

If, in any case, in Court it appears 
that any party is entitled to home- 
stead, and that it has not been assigned, 
commissioners will be appointed and 
instructed In the premises. If a party 
be entitled to both homestaad and 
dower, the homestead will be first set 
apart, and then one-third of the re- 



language, " the remainder only of such 
lands so levied on or attached shall be 
sold," must be taken as simply prohib- 
iting the sale of the homestead right 
which attaches to the homesteady or of 
the homestead so as to eflfect the right ? 

a The form of certificate suggested 
above, may be easily shaped to suit the 
case. Care should be taken to make it 
specific and certain. 



mainder of the premises will consUtut* 
the dower.* 

^ 9 — ^ENFORCmO HOMB8TSAD BIGHTS — 
PRACTICE — ^P A RTIBS — ^FORUM. 

In enforcing homestead rights, few 
questions, if any, will arise in our 
State as to the mode of procedure and 
who should be made parties. The hus- 
band and wife, when that relation ex- 
ists, »re the only parties who have a 
present, subsisting interest in the 
preservation of the oenefits of the pos- 
session. When their right is endan- 
gered or lost by some act not binding 
upon both, both may join in a bill in 
Chancery to have their rights declared 
and protected,t or the wife alone, by 
next friend, may sue.t In such case, 
the husband should be made defend- 
ant. And if a case may arise where 
the wife owning the fee in the home- 
stead endangers the husband's right 
by any act to which he was not a 
party, then he could ask the Court to 
protect him. 

As the children have no such right 
during the life of the father as pre- 
vents him from disposing of the home- 
stead, or the widow mother from aban- 
doning (or selling it, if the fee be in 
her), no case can be imagined where 
they would be necessary parties to any 
proceeding to set up the right during 
the life of either father or mother. 
Nor, indeed, during such period, would 
they be necessary parties to a proceed- 
ing brought by a third party to test 
the right of either father or mother. 
Of course, in all cases where the father 
or head of the family owning the fee 
Is dead, and the proceedings may affect 
the title to the homestead, the children 
or heirs (adult and minor) of such de- 
ceased head, must be parties. In any 
case where a minor would be entitled 
to the right, he would sue by guardian 
or next Friend. 

It seems that Chancery affords the 
speediest, fullest and, perhaps, only 
relief to one entitled, and who«e right 
is endangered. 

All the reported cases which sought 
to have the wife's, or husband and 
wife's, right declared and protected, 
were instituted in that Court. But in 
any Court where the right comes in 

♦Act of 1873, ch. 98, § 1. Lovelace 
V. Lovelace, Lkoai. I^ortbr, Janu- 
ary, 1878, 281. 
t Kennedy t>, Stacy, supra, 
t Williams v, Williams, supra* 
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question, and is set up by the plead- 
injrs and established by the proof, it 
wul be protected. 

If an officer, having execution from 
a Justice, should levy and return the 
same to the Circuit Court, without set- 
ting apart the homestead, might not 
the defendant appear in said court be- 
fore the condemnation, and ask to have 
his rights protected ? We see no rea- 
son why this might not he done, if the 
return of the sheriff showed that the 
defendant was in possession. The ap- 
plication would be by petition, would 
show the right of the party, and pray 
for the appointment of commissioners 
to set apart the homestead. 

But If the sheriff's return in such 
case did not show upon its face that 
defendant was entitled to the right, we 
thinlc the Circuit Court would not en- 
tertain an application. S'lid Court 
would presume that the sheriff had per- 
formed his duty, and would proceed 
to condemn the land levied on as 
shown by the return. The sale would 
pass the title to the whole, and the 
party entitled to the homestead right, 
before ousted of his possession, could 
have relief by going into Chancery. 



A failure on the part of the officer 
levying to set apart the homestead, 
would not affect the validity of the 
levy or sale thereunder. Such sale 
would certainly pass the title of the 
land, subject, hovoever, to the fiome- 
stead right of the defendant therein^which 
he might afterwards assert in the 
proper forum ; just as in the case where 
a husband should sell the homestead 
without the wife joining in the con- 
veyance. 

X,. i 10 — LEGISLATION NEEDED. 

Considering the numerous questions 
arising under the law as it stands — es- 
pecially in the matter of setting apart 
and making sale of the homestead, sub- 
ject to the right, etc., would it not be 
the part of wisdom to have, as soon as 
practicable, further legislation on this 
subject? 

The whole Act should be remodeled 
in the light of the construction given 
by the Courts, and made to speak with 
clearness and fullness upon the many 
points, as to which we are now left to 
conjecture. 
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BOOK NOTICES. 

6 & 7 Yergkr, Edited by Hon. W. P. 
Cooper; Geo. I. Jones & Co., St, Louis. 

We have received the above books 
from Messrs. Geo. I. Jones & Co. They 
are edited in the same manner as the 
preceding volumes of the Tennessee 
Reports, and their typographical exe- 
cution is excellent. Judge Cooper's 
edition of the Reports commends itself 
to the profession by the excellence of 
the plan of the editor, and Its great 
usefulness to the profession. We hope 
tliat the enterprise will receive such 
encouragement from the members of 
the profession as will hasten its com- 
pletion. 

We have among our advertisements 
one for the Vanderbilt Law School. 



'IT 



This school opened its third annual 
session much encouraged by the size of 
its class. It is patronized by many of 
the Southern and Western States. The 
Professors are particularly suited to 
their respective branches, and nothing 
is left undone to secure the highest 
success for the school ; coming daily to 
their lectures fresh from the contests of 
the bar, they are able to Impart to the 
student practical ideas of the practice 
and principles of the law. The advan- 
tages its location gives are unsur- 
passed. 



ABSTRACTS. 
ADMINISTRATOR. Penonal Lia- 
bility on Contract. Where A, being 
the administrator of B's estate, pur- 
chased of C needed provender to feed 
his intestate's cattle, it was held in an 
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action by C against A, to charge him 
personally, that he was so liable. 
Tucker v. Whaley, Sup. Ct. R. I.— [L. 
A £. B., Dec. 5, 1877. 

ASSIGNMENT. Notice. A mere 
promise to pay out of a particular fund, 
when received, the promiser retaining 
control over the fund, and no notice 
being given to the person who is to 
pay it, does not work an equitable 
assignment. Ex parte Tremont Kail 
Co., U. S. Dist. Ct. Mass., Lowell J.— 
[Cent. L. J., Dec. 7, 1877. 



BANKBUPTCY. Fraudalent Prefer- 
ence. The Merchants' National Bank 
of Cincinnati advanced to Homans, 
who was a banker, on his check, 
$10,000, less the usual i^ per cent. On 
the afternoon of the same day, Homans 
placed in an envelope, addressed to the 
Bank, a note in which he said : A dis- 
appointment gives us reason to fear 
that our check of this date may not be 
paid. I leave with you the enclosed as 
security. Held, that the securities were 
transferred with a view to give a 
fraudulent preference, and that the 
Bank had reasonable cause to believe 
that Homans was insolvent when it re- 
ceived and appropriated the securities 
presented to it. Merchants National 
Bank of Cin. v. Cook, Sup. Ct. U. S.— 
[Chi. L. N., Dec. 1, 1877. 

iQSolvency. Beasonable Canse.— 
When the condition of the debtor's af- 
fairs are known to be such that prudent 
business men would conclude that he 
could not meet his obligations as they 
matured in the ordinary course of busi- 
ness, there is reasonable cause to be- 
lieve him to be insolvent; that knowl- 
edge is not necessary, nor even a be- 
lief, but simply reasonable cause to be- 
lieve.— iftid. 

JnrlHdletton of State Court to Fore- 
close Mortgage on Bankrupt's Prop- 
erty. The creditor of a bankrupt, 
whose debt was secured by mortgage, 
proved the same against the estate, and 



flle<l a bill in the State Court to fore- 
close the mortgage. Held, that the 
jurisdiction of the State Courts, for the 
pnrpose of foreclosing the mortgage, 
was not, as to the bankrupt, divested 
by the bankruptcy proceedings, but the 
creditor might foreclose in such courts 
with the law of the bankruptcy court, 
and the consent of the assignee. Me- 
Henry v. La. Sociate Francialse, Sup. 
Ct. U.S.— Alb. L. J., Eec. 1, 1877. 

CHABITABLE BEQUEST. Per- 
petuity. A testatrix directed a sum to 
be invested in stock, and the dividends 
thenceforth to accrue thereon to be ap- 
plied in having three masses offered up 
in a certain Catholic Church named, 
"on each Sunday in the year," for the 
benefit of her soul and the souls of her 
relations, the bequests to be entered in 
the records attached to such Church, 
so as to insure the fulfillment, at all 
times, of the objects of said bequests. 
Held J that the bequest was void be- 
cause the language used in the will 
made it a perpetuity. McCoutr v. Bur- 
nett, Bolls Court (Irish) 11 Irish L. T. 
B. 130 . (This bequest would be held 
void by the courts both in England and 
in this country, as a superstitious use, 
under the operations of the statute 1 
£dw. VI, c. 14, and under the general 
policy of the law. Atty. €Jen. v. The 
Fishmonger's Co., 2 Bcav. 151 ; Salk. 
162; 6 Buss. 288.— Ed.) 

EA8EMENTS. Plaintiff, by a writ- 
ten instrument, gave defendant aright 
to lay and maintain across his land a 
pipe to convey water from a spring. 
The instrument did not spe<5ify the size 
of the pipe, or where it should l»elaid. 
Heldy that by laying pipe of a particu- 
lar size across plaintiff's land, defend- 
ant fixed the size, and was not enti- 
tled thereafter to replace it by pipe of 
a larger size. Onthank v. L. S. & M. 
S. B. B. Co., N. Y. Ct. of Appeals.— 
[Alb. L. J., Dec. 15, 1877. 
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FEDERAL COURTS. Remoral of 
Causes* A petition for the removal of 
a cause from a State to a Federal Court, 
under the Act of 1789, must expressly 
state that the parties were citizens of 
the respective States at the time the suit 
was commenced. Phoenix Ins. Co. v. 
Pechner, Sup. Ct. U. S.— [Alb. L. J., 
Dec. 1, 1877. 

Under the act of 1867, a petition for 
removal must state the personal citi- 
zenship of the parties; and a State 
Court is not bound to surrender its 
Jurisdiction upon a petition for removal 
until at least a petition is filed, which, 
upon its face, shows the right of the 
petitioner to transfer it. Armory v. 
Armory, Sup. Ct. U. S. — [Alb. L. J., 
Dec. 1, 1877. 



INFANCY. Deed. Ratifleatioii. Held 
that a covenant of seizure in a deed by 
an infant is subject to ratification or 
confirmation when the infant becomes 
of age. Wadhams v. Ivnis, Cir. Ct. 
Cook C, Ills.— [Chi. L. N., Dec. 1, 
1877. 

UFE INSURANCE. Conditions in 
Polteles. Waiver. By conditions In a 
life insurance policy, the same was to 
become void in case of failure to pay 
the regular premium on the day it was 
due, and also if the insured, without 
the consent of the company, resided 
within a certain prohibited district. 
It was provided, however, that even 
after the day for the payment of the 
premium had passed, the company 
would waive the failure upon being 
potifled that the insured was still 
in health; and it was customary for 
an agent of the company to receive 
premiums after they were due, and 
his acts in doing so were sanctioned 
by the company, which furnished 
him with renewal receipts for the 
purpose. The agent had, however, 
no authority to waive the forfeiture 
arising from residence in the pro- 
hibited district. The insured, who 



had failed to pay a premium when due, 
was residing within the prohibited dis- 
trict without consent; was taken sick 
with yellow fever, of which he shortly 
after died. While he was sick, his 
agent called upon the insurance agent 
and paid the premium, and received a 
receipt renewing the policy for one 
year, signed by the company and 
countersigned by its agent. The agent 
of the insured was asked nothing about 
the health of the insured, and said 
nothing. Held, that while the insur- 
ance agent would be presumed to have 
authority to waive the failure to pay 
the premium when due, he would not 
be to waive the forfeiture caused by re- 
siding in the prohibited district, and 
the receipt of the premium by him and 
issue of the renewal receipt would not 
operate as a waiver. Globe Mut. Life 
Ins. Co. V. Wolff, Sup. Ct. U. S.-[ Alb. 
L. J., Dec. 15, 1877. 

LOST PROPERTY. Who EntiUed 

to. A bought an old safe, and after- 
ward offered it to B, who refused to 
purchase it. It was then left with B 
for sale, with permission to use it while 
in his possession. B found, -between 
the outer casting and the lining, a roll 
of bank bills belonging to some per- 
sons unknown, whereupon A first de- 
manded the money, and then demand- 
ed the safe and its contents as they 
were when B received them. The safe 
was returned, but the money retained 
by B. Held, that as against A, B was 
entitled to retain the money. The 
finder of lost property is entitled to it 
as against all the world except the real 
owner, and ordinarily the place where 
it is found is of no consequence. Dur- 
fee V. Jones, Sup. Ct. R. I.— [Alb. L. 
J., Nov. 24, 1877. 

MEASURE OF DAMAGES. Breach 
of Warranty. The measure of damages 
for breach of the vendor's warranty in 
sale of personal property is the difl'er- 
ence between the actual value of the 
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article sold, and the value whioh it 
would have possessed if it had been as 
warranted ; and the price paid, or con- 
tracted to be paid, is merely evidence of 
the latter value. The Aultman & Tay- 
lor Co. V. Hellerugton, Sup. Ct. Wis.— 
[Chi. L. N., Dec. 8, 1877. 



MORTGAGE. Subsequent Acqnisi- 
sltlons* A mortgage of personal prop- 
erty, to be subsequently acquired, cov- 
veys no title to such property when 
acquired, which is valid against the 
mortgager or his voluntary assignee, 
o^ subsequent lien creditors by Judicial 
process, unless, after the acquisition, 
and before subsequent rights and liens 
attach, possession of the property is 
given to the mortjcagee, or taken by 
him under the mortgage. Williams v. 
Briggs, Sup. Ct. Rh. I.— [Alb. L. J., 
387. 

(Ace. Phelps et al v. Murray et al., 
2 Tenn. Ch. R. 746; Tenn. Nat. Bank 
V. Ebbert, 9 Heis. — ; Contra, Brett v. 
Carter, 3 Cent. L. J. 286; Mitchell v. - 
Wins^low, 2 Story, 630.) 



NOTES. 

The Tennessee Supreme Court Com- 
mission, at Memphis, some days since, 
decided several causes which had been 
very thoroughly argued, and elicited 
much interest among gentlemen of the 
Bar. 

In the case of Kerr v. Gwynn it was 
held that an assignment in New York 
of shares of a National Bank of Ten- 
nessee as collateral security for a loan 
of money made in New York at the 
time of the assignment, does not vest 
in the assignee the legal title to the 
shares so as to protect his claim agtUnst 
the true owner of the stock, until trans- 
fer made on the stoc^k book of the bank ; 
although the shares stood, at the time 
of the assignment in the stock book, in 
the name of the assignor, and although 
the certificates assigned were in the 
name of the assignor, and the assignee 
had no notice, at or before the assign- 



ment, of the right of the real owner of 
the shares. 

The case was as follows : A trustee 
invested trust funds in the stock of the 
bank, and took the certificates in his 
plain name, and when borrowing 
money from the New York bank for 
the use of a firm of which he was a 
partner, handed to the bank, as secur- 
ity for the money borrowed, the stock 
certificates, with his name subscribed 
to the usual blank form of assign men t, 
and power of attorney printed on the 
back of the certificates. Nothing ap- 
peared in or on the certificates, or 
otherwise, indicating that the stock 
was not the property of the assignor — 
the borrower of the money. While the 
stock was thus held by the assignee — 
the lender of the money — the benefi- 
caries of the trust fund instituted their 
proceedings in the court to establish 
their right to the stock as against the 
assignee. The principle on which the 
court decided was that the assignee 
did not get the legal title, and thac the 
beneficiaries had the prior equity. 



LmrrATiON of Actions — An Opin- 
ion BY Judge IIi<:nry G. Smith. — A 
question, seeming to be novel, and of 
considerable interest to the legal pro- 
fession in regard to the limitation of 
actions, was decided, a few days ago, 
by the Supreme Court Commission at 
Memphis. The opinion of the court 
was announced orally by Judge Henry 
G. Smith, who sat in the stead of 
Judge L. D. McKissick, who was in- 
competent because of having been of 
counsel in the case. The question 
grew out of the facts substantiallly as 
follows: William and Daniel Partin, 
brothers, were infants, when Davie, 
claiming under a void decree in 
chancery, obtained possession of the 
land in dispute, then belonging to the 
infant brothers as tenants in common. 
At the time (1854) l>Hvie went into pos- 
session, William was al>out one year 
old, and Daniel al)out three years. 
William died about one year after the 
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possessiou of Davie began, of course 
without wife, issue, or will, leaving 
Daniel his heir. Davie continued in 
possession until and after Daniel came 
of age. Shortly after coming of age, 
and within a year, Daniel brought suit 
for the land against the person in pos- 
session, clainyng and holding under 
Davie. No question was made as to 
the right of Daniel to recover his 
original share of the land. He was an 
infant when the adverse possession of 
Davie began, and his suit was brought 
in less than three years after his com- 
ing of age. The point In dispute was 
whether, under the first act of limita- 
tions of 1819, his suit, which was be- 
gun in 1872, was barred by the statute 
as to the share inherited by him from 
William. Upon this state of facts, the 
court held : 

First. Under the first section of the 
Act of 1819 (Code, Section 2,763,) not 
less than seven years adverse posses- 
sion of land by a person claiming and 
holding under an assurance of title in 
fee simple will vest him with the 
estate, or protect his possession against 
the suit of the person having the para- 
mount title; and this, whether the 
paramount owner be adult or infant at 
the time the adverse possession began, 
or whether the heir was adult or in- 
fant at the time of descent cast. 

Second. Ifthe paramount owner was 
an infant at the time the adverse pos- 
session began, and at the time of his 
death, and the heir was an infant at 
the time of the descent cast, such in- 
fant heir has, by virtue of the saving in 
favor of persons under disability, only 
three years after the descent cast with- 
in which to sue, although his infancy 
continued longer than the three years, 
and although the infant ancestor, had 
he lived, could not have come of age 
within tlie three years : provided, how- 
ever, as stated in paragraph first above, 
not less than seven years adverse pos- 
session will avail under any circum- 
stances as a defence against the suit of 



the paramount owner. Briefly, if the 
ancestor be an infant at the time of his 
death, his heir, though an infant, will 
have, by virtue of the saving of the statute, 
no more than three years after the 
death within which to sue the adverse 
possessor. Thus, when the ancestor 
and heir Hre both infants during the 
adverse possession for seven years, 
such possession may invest the posses- 
sor with an indefeasible esUite in the 
land against the paramount title. 

For illustration : If the infant owner 
be one year old at the time the adverse 
possession begins, and departed life^ 
when five years old, his infant heir 
has no more than three years within 
which to sue, though the infant heir 
do not come of age till long after the 
end of three years. 

Third. The difference in this regard 
between the act of limitations of 1715 
and the act of limitations of 1819, 
(Code, Section 2,763) is this: Under 
the act of 1715 the saving of the right to 
sue for three years after the removal of 
the disability was not given to the heir 
or devisee. It was given only to the 
person under disability at the time the 
adverse possession began, whereas, 
under the act of 1819, the benefit of 
the saving is given to the heir or de- 
visee of the person under disability 
when the adverse possession began, 
and when the disability was removed 
by his death. 

The Court considered the rulings 
stated above to be supported by the 
case of Guion v. Bradley, 4th Yerger's 
reports, as well as by the language of 
the act of limitations of 1819, and 3 
Head, 161. 



The value of a precedent as an 
authority in the practitioner's favor, or 
its importance against him, is so often 
impugned by the assertion that it is a 
dictum, that it becomes important to 
have a correct estimate of what consti- 
tutes a dictum. There are three difffer- 
cut tests adopted by different classes of 
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Jurists, and between these three every 
variety and de^^ree of loo9e motion on 
this point. The strictest rule consitlers 
everything as dictum except tlie nar- 
rowest point of law necessarily det^isive 
of the case. The next larger rule is to 
consider every point that might proper- 
ly have been decisive of the case, and 
which was actually presented to the 
court, and expressly stated by a major- 
ity of the court as the ground, or one 
of several grounds, for its di8iK)sition 
of the case — ^as an authority for the de- 
cision — ^and consequently everything 
not so involved, though presented and 
passed on, as dictum. The largest rule 
is to consider that the authority of the 
case extends beyond either of these 
limits to the rsLiiodecidetidi — the reasons 
or philosophy of the point or points 
thus decided. 

Which rule should be practically fol- 
lowed depends partly on the relation of 
the tribunal by which the decision was 
rendered to the tribunal in which it Is 
cited. The court of last resort may 
well apply the first and narrowed 
rule to the opinions of the lower courts, 
while they, on the other hand, follow, 
as effectual decisions, incidental and 
minor rulings of the court of last resort. 

A WRiTBR in an English newspaper 
thus describes the late Samuel War- 
ren's first appearance at the bar : "I 
observed, sitting near the witness box, 
opposite to the Judge, a restless Jewish- 
looking little man, very pale in (he 
face, but with eyebrows exceedingly 
dark and expressive. He applied a 
pair of gold hand spectacles to his eyes, 
looked at the Judge, afterward at a por- 
trait of George the Third which hung 
above the judge, and then quickly re- 
moved the spectacles from his nose. 
They dangled on his chest for an in- 
stant, then he put them to his eyes 
again and inspected the Jury on his 
left. He took the glasses once more 
from his nose, held them between his 
finger and thumb, raised them a third 



time to his eyes, and looked inquiring- 
ly round the court. Such was Samuel 
Warren, with nothing to do, in his 
first appearance in the Guild-hall, 
Newcastle." 



The Chicago Legal Xews of the 6th 
ult. says : "On Thursday of this week 
Mrs. J. Ellen Foster, of Clinton, ai>- 
peared in the Supreme Court of Iowa 
and argued a liquor suit in appeal, in 
that tribunal. Her argument was lis- 
tened to by a large number of themem> 
hers of the bar and other citizens. The 
District Court adjourned for the specUil 
purpose of allowing the attorneys to 
hear her argument. It is spoken highly 
of; she is an able and eloquent speaker. 
Ten years ago there was not a Supreme 
Court in the United States where a 
woman's voice could be heard; to-day 
there are twelve. In ten years more 
woman lawyer will stand upon an 
equality with th&man in every court 
in the land." There are twelve States 
where women have equal privileges 
with men in respect to practicing at 
the bar, but we have yet to hear of a 
single prominent lawyer among those 
who have availed themselves of their 
privileges. In fact, very few women 
care to follow the profession. As ad- 
vocates in their own cases they some- 
times do remarkably well, witness 
Myra Clark Gaines and Annie Besant, 
but they do not display equal ability in 
dealing with the affairs of others. 

LEGAL DIRECTORY. 

Browngville. 

T^ALLEV, WM. F. Special attention gtyea 
^ to the collection of claims. 

Chattanooga. 

T>RIOUT A WOODARD. 

^ Special attention given to collections 

Clarksvilie. 
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ADMINISTRATOR. 

See Evidence, 5. See Surety, 1. See Decrees, 2. See Insolvency, 1. 

1. JuDOMEMT AoAiNBT — Bnt Prima Facia Evidence of the Estate's Liability. 

In Suits Against' the Heir to Satisfy Ancestor's Debts. Administrator Per- 
sonally Liable. When. — Judgments against administrators are, at most, bnt 
prima /ada evidence of debts against the estate, which the heir is entitled to 
contest, and show to be incorrect, in proceedings to subject his land, to the 
payment of his ancestor's debt^ as provided for by Section 2267 of the Code. 
A judgment confessed contrary to the truth of the case, as understood by the 
administrator at the time, will only effect him, but can have no weight what- 
ever against the heir. — W. C. JTyfe v. Jlfary, Bobert Kyle et als. Deceember, 1877, 
p. 264. 

2. Sauq— When Void. Purchaser's Right under. — In the case of a void sale by 

an administrator, the purchaser of land at such sale, belonging to the estate, 
will be substituted only to the rights of the creditors whose debts were paid by 
his money. 

3. Same. Same. Waste by Administrator. — ^If the administrator has wasted the 

estate, he and the securities on his bond are liable to the creditors to the ex- 
tent 6f the waste, and not the land of the heirs. This is so even if both the 
administrator and his securities are insolvent 

4. Same. Same. Heirs not Security. — ^The law does not make the heirs securitietf' 

for the administrator, nor make their rights dependent upon the integrity or 
negligence of the administrator. 

5. Same. Same. Dower. — ^When the widow is the administratrix in such case, if 

she has not claimed any dower interest, and never had any set apart for her, 
the purchaser wiU not be entitled to relief out of the land to the extent of 
dower interest — Joe, D. Benndt and W^ el oL, v. John C CoUMoelL January, 
1878, p. 309. 

6. Statute of Two Years and Six Months does not run Against Creditor. When. — 

If an administrator negotiates for delay, until the happening of a certain pos- 
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Bible event, and obtains it, with or without special verbal request, and the ef- 
fect of it has been to paralyze the vigilance of the creditor, he will not be 
entitled to the benefit of the statute by reason of such delay. 

Facts. — The administrator 05ught an interview with the creditor upon the 
subject of a settlement, remarking to him that he wanted to settle the whole 
matter, but did not wish to do so until he could settle with another creditor at 
the same time. The Court say, this was sufficient application for delay, to 
protect the creditor and save the bar. — State, for the vse^ etc, v. Jew. A. Jliunqf, 
Adm^r, November, 1877, p. 216. 

AFFIDAVIT. See Jury, 2 and 3. 

ALIMONY. 

1. Cbeditobs of Husband. Bights of Against Alimony. — Alimony cannot be 

assigned to the wife upon granting her a divorce, so as to defeat the claims 
of the existing creditors of the husband at the time the wife's suit for divorce 
was commenced. 

2. Court of Equity. Jurisdiction. — ^When real estate, subject to the debts of the 

husband, has been assigned to the divorced wife for alimony, and she put in 
possession thereof, a creditor who has recovered judgment against the husband 
and had execution returned ntUla bona, may come into equity and have a de- 
cree for the sale of the land. 

3. Homestead. — ^The creditor in such case cannot reach the homestead or other 

property exempt from execution; his rights are only those he might have had 
against the property in the hands of the husband before the decree for di- 
vorce. — A, J. Pbwdl V. W, J, Warren. June, 1877, p. 47. 

APPEAL.— See Execution, 3. 

ASSIGNMENT. 
1. Assignment PmdenU LUe, Court Not Bound to Notice. — ^A Court is not 
bound to notice an assignment pendente lite, and all interests of a complainant, 
under a decree in his favor, will enure to the benefit of the assignee. A com- 
plainant's want of interest in the subject matter, at the rendition of the de- 
cree, is not sufficient ground upon which to base a petition for rehearing in 
behalf of defendant.— P. J5. Wills, et oL, v. W. A. Whitmore, d al. Nov., 1877, p. 222. 

ATTACHMENT. See Pleading and Practice, 2. 
1. Attachino Creditor of Fraudulent Vendee. Not Defeated by BightB of 
Vendor. When. — Where a sale of goods is procured by fraud of the vendee, 
title passes, though it may be subject to the rights of the vendor to avoid the 
sale. But if a creditor of the vendee attach the goods, before the vendor has 
taken any steps to avoid the sale, he cannot be deprived of the proceeds arising 
out of a sale under the attachment, by the vendor. — IHelaon, Clark & Cb., t. 
H Gulp, et ak. May, 1877, p. 8. 

ATTORNEY. See Pleading and Practice, 9. 

1. Authority of. His Duty to Client. — An attorney is not authorized to receive 

anything but money for his client; and any agreement he may make with his 
defendant otherwise, is a breach of duty, and not binding on his client. 

2. Services of Wife. Not basis of Consideration. — A husband being entitled to 

the services of his wife, it is no basis for consideration upon which to support 
a contract, and all remuneration for such services by the husband, must be 
considered as a gift, and void as to creditors, unless registered according to law. 
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ATTOBNEY— CWmikKi. 

3. VoLUMTABY Conveyanoe to Wife Void. When. — ^A voluntary oonvejanoe 
to a wife, is prima fada void as to creditors existent at the time, unless it he 
shown that ample means for the payment of such deht was retained by the 
husband. 12. Ifoso, AditCr^ ete., v. Mareri/^f, ' June, 1877, p. 67 

ATTORNEY GENERAL. See Fees, 2. See Clerks, 1, 2 and 3. 

BANKRUPTCY. See Chancery, 4, 5 and 6. 
1. Discharge in. May be set up by Bill in Chancery against Decree. When. — 
Bankruptcy proceedings having been instituted before final decree in the Court 
below, andiiuggestion thereof made, and the assignee made a party defendant, 
though the proceedings were not then stayed to await the decision of the Court of 
Bankruptcy as to a discharge, but decree was afterwards rendered against the 
bankrupt without noticing the assignee, the bankrupt may, nevertheless, by 
bill in chancery, set up his discharge against said decree. — Jcim B, Andenon 
V. C. E. Beaoa, el al. August 1877, p. 129. 

BASTARDY. 
1. Defendant Not Entitled to the Benefit of Reasonable Doubt — Bast- 
ardy cases are in the nature of civil redress, although the form of enforcing 
the remedy is by a State proceeding; notwithstanding this fact, the defendant 
is not entitled to the benefit of the doctrine of reasonable doubt, applicable in 
criminal cases. — James SUnaU (eoTd) v. The StaU^for use, efe. August, 1877, 
p. 138. 

BIGAMY. See Criminal Law, 2 and 3. 

BILLS AND NOTES. See Fraud, 1, 2 and 3. See Vendor's Lien, 1. See Surety, 
1, 2 and 3. See Evidence, 11, 12 and 13. See Lien, 3. 

1. Bnji OF Exchange. Demand and Notice. Drawer not Bound by Promise to 
Pay after Dishonor. When. — Where the drawer of a bill of exchange is dis- 
charged by neglect of the endorsee, to give notice of non-payment, no promise 
to pay will be binding upon him, unless it be shown by satisfactory proof that 
the subsequent promise was made, with a full knowledge of his discharge. It 
is wholly immaterial whether his ignorance of release resulted from an igno- 
rance of the law or facts, that removed his liability. 

% NoncE. Of Demand and Protest. Drawer of Bill of Exchange is Entitled to. 
When. — ^The drawer of a bill of exchange is entitled to notice of demand and 
protest, if at the time the bill was drawn he had reasonable grounds to expect 
its acceptance. Upon the following state of facts, the Court held, he had 
reasonable grounds: Between the drawer and acceptor there had been a long 
series of transactions; the acceptors had received from the drawer, at different 
times, large consignments of cotton; the drawer had, from time to time, drawn 
upon said cotton; the acceptors had long been in the habit of accepting the 
drawer's draft; the acceptors had in their possession cotton belonging to the 
drawer, while the bill of exchange was maturing in their hands, and they had 
instructions to sell the same to meet the bill. 

3. Aocx>MMODATiON AocEPTANGE. What Constitutes, Not a Matter of Fact for a 
Juiy. — What constitutes an accommodation acceptance is not properly a matter 
of fact for a jury, but a conclusion of law upon a certain state of facts to be 
found by the jury. An acceptance under the circumstances of such facts, as 
stated in the 2d head above, r^ held, not to be an accommodation acceptance. — 
Union Bank v. J, J. Bowlings, November, 1877, p. 226. 
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BILLS AND NOTEB--Cbfi<ifitMxi. 

4. EviBEXCB. Pleading. Aarignment of Note. Proof of NcoeaBary. When. — 
Where a party Bues upon a note that has been assigned to him, it is neoe8sai7 
that he should prove the assignment, if contested, in order to establish his 
claim to the paper sued on ; yet such assignee will not be required to prove 
the assignment, unless it be denied by plea. If the suit originates in the Gr- 
cuit Court, the plea should be written ; if it originates before a Justice of the 
Peace, the plea may be oral, either before him or on appeal to the Circnit 
Courtr-iZ. J. Blackwdl v. Wm. H, FUzpabriek, Adm'r. December, 1877, p. 262. 

6. Husband's Note to Wife to Return to Him. Public Policy. — ^The relation of 
husband and wife is not changed by their separation ; and, therefore, a note 
executed by the husband, payable to a trustee for the wife, in consideration of 
her return to him, cannot be collected — it is nudum paetum, and contravenes 
public policy. — Copdand v. Boaz, February, 1878, p. 327. 

6. Orders. Difference Between. And Bills and Notes, Demand and Notice not 

Necessary. • When. — Orders are not put upon the same footing of bills of ex- 
change, and differ from bUls and notes, in that they are not negotiable, and 
are only prima facia evidence of a debt of itself, not sufficient to sustain a re- 
covery without proving a consideration. It u not an extinguishment of the 
precedent demand, and if an action be brought on the original liability, evi- 
dence of demand, protest and notice is not necessary. 

7. NoncE of viva voce Testimony in Chancery not Necessary. When, — Under } 

4467 el teq. of the Code, in trials by jury before the Chancellor, notice of vim 
voce testimony is not necessary. — ASberi Joknton v. Charles Wardm. May, 1877, 
p. 25. 

8. Promibbory Note. Parol. Testimony. Statute of Limitations. New Promise 

to Third Party. Sufficient When.— The words, "Par Bank Notes," have a 
fixed signification in commercial parlance, which cannot be varied by parol 
testimony. Under a replication of a new promise to pay a debt barred by the 
statute of limitations, evidence of admissions or promises made to a stranger, 
is only admissible when it appears the debtor intended they should be com- 
municated to the creditor. — Baekman v. Roller, February, 1878, p. 336. 

9. Promibbory Note. Condition. Default Whole Sum Due. Waiver. Maker's 

Rights. — A stipulation in a promissory note, bearing interest payable annually, 
that upon a failure to pay interest annually the note shall be due, is a provi- 
sion for the benefit of the payee, which he may waive, and cannot be taken 
advantage of by the maker of the note.— TTofl v. JforsA, February 1878, p. 330. 

10. Note. Usury. Pleading and Practice. — When a bill of exchange, bearing 12 

per cent interest from maturity, purports to have been made in Minissippi, 
where such a stipulation would be valid, the bill will not be void on its face 
in contracting for usurious interest, and will give the holder j^rcma fada right 
to recover. But it may be shown by proof to be a Tennessee contract, and 
subject to the interest laws of this State. Such violation releases the debtor 
from all interest in excess of 6 per cent simply. 

11. Same. Same. Under Sections 1 and 2 of the Act of 1869-70, whether the som 

above the legal rate is contracted to be paid before, at the time the note falls 
due, or after it is due, is equally a contract for a sum of interest abov^ the 
rate allowed by law, and is usurious.-^i2i(3Aiircb(m v. Brown A Lyles obmE Ovb- 
hing & (hal0^. Mareh 1878, p. 349. 



INDEX. 383 

BOND. See Injunction, 1. See Pleading and Practice, 4. 

1. JvenCE of the Peace Cannot Extend Time. To Give. — A Justice of the 
Peace cannot extend time for the purpoee of giving hond beyond the time 
prescribed by law. — W, Q. JPoindexter v. W. J, Caamcn. Octobeiv 1877, p. 206. 

CERTIORARI. See Interest on judgment, 1. See Pleading and Practice, 10. 

CHANCERY COURT. See Almony, 2. See Bills and Notes, 7. See Evidence, 12. 

1. Chancery Court. Has no power to Protect Parties Possessing Statute Privi- 

leges and Franchises. When. — Statement : The banks of the river are owned 
by different persons, both run a ferry and have the same landing, one with, 
the other without a license. 

Hdiy Land maybe appropriated to the use of a public ferry as an easement for 
the benefit of the public, but a person who runs a ferry, under a license, has 
no such rights against third persons, who set up an opposition without license, 
as a Court of Equity can protect by injunction or otherwise. 

« 

2. EviDXNCE. Records of County Court Are. When. — ^In Courts of Equity the 

records of the County Court, when duly certified to and regularly filed as 
evidence, become such as much as a deposition or any other testimony. — 
Lenaay v. Delp et oL December, 1877, p. 276. 

3. Chancery Jurisdiction. Act of 1877. — A Court of Chancery will not enter- 

tain jurisdiction under the Act of March 26, 1877, of a purely legal demand 
brought before it in the mode prescribed for the assertion of equitable rights. — 
Jneph Saudek v. Nashmtte and HiUaboro Turnpike Co. January, 1878, p. 306. 

• 

^ Samis. Fraudulent Conveyance. Existing Judgment. Discharge in Bank- 
ruptcy. — The provisions of the Bankrupt Act, which vest in the assignee, 
for the benefit of creditors, all the property and rights of the bankrupt, inclu- 
ding property previously conveyed in fraud of creditors, mean only by the 
latter the right to sue for and recover property thus fraudulently conveyed ; 
and the title to such property does not absolutely pass to the assignee until 
suit is successfully prosecuted for the purpose of setting aside the conveyance. 
This right is given the assignee for the benefit of those creditors only who 
prove their claims and acquire a right to a distribution, but such right is not 
given the assignee exclusive of all others, unless he assert his claim. 

6, Hence, where the assignee has not sued for and recovered the property, a 
creditor whose debt is not discharged, and who had a valid judgment existing 
at the date of the discharge in bankruptcy, may maintain a bill to set aside 
a fraudulent conveyance executed by the bankrupt. 

6. The facts being conceded, the conveyance being void as to the complainant^ and 

the property itself being the subject of the litigation, neither the bankrupt nor 
the fraudulent vendee can complain, as the property is gone from the former, 
and cannot be a second time recovered from the latter. — The Slate v. L, B, 
WiUianu. June, 1877, p. 63. 

7. Hibrefr£SENTationb. Ground for Relief in Equity. When. — Whether a 

party misrepresenting a fact, knows it to be false, or made an assertion with- 
out knowing it to be true, on which another relies, is immaterial in a Court 
of Equity. It equally operates a surprise and imposition on the other party, 
and is ground for relief. 
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GHANCEBY CX)UBT— CbntimMd. 

8. Pleadiito. Answer, Thoagh the Oath is not Waived, Most Stand as an Un- 

sworn Answer. When. — A party's answer, though the oath be not waived, 
most stand as an unsworn answer when it is not certified to, so as to make the 
affidavit effective, the prothonotary not showing that he was a Clerk of Uie 
Court in which the Justice of the Peace presided, as required by the Code, ( 
4389, so that the answer but makes an issue. 

9. Fraud. Conspiracy. Statement of Facts. — Canfield & Hull were acquainted — 

had been together some two weeks — ^they went together to Chester, when the 
negotiation commenced. Hull sat by during the trade, and heard ail that 
was said, and remarked that the lots were probably worth the money. He 
claims to have had no interest in the matter. He seems to have known that 
the trade was to be made, and to have arranged for his share of the land, 
transferred to him by Canfield ; the deed was directed to be made to him. 
Held, That it appears, from a fair preponderance of the proof, that Hull was a 
party to the misrepresentation and fraud of Canfield ; that he took the benefit 
of the same under circumstances of suspicion, that causes him to stand or fall 
with his confederate.— Cfteafer v. Oanfidd & HuH December, 1877, p. 258. 

10. Chakceby Saub. a Purchaser at Failing to Comply with Terms of Sale. 

Liable for Deficiency of Be-sale. When. — In order to bind a non-oomplying 
purchaser at a Chancery sale for deficiencies consequent upon the inferior bids 
of a second sale, the decree for the second sale must be at the risk of such 
prior purchaser, and he Lb entitled to notice that the re-sale is at his risk, and 
such notice must be set forth in the decree. — John P. Sharps IVtistoe, efe., v. Jen. 
A. W, Hem. May, 1877, p. 23. 

GHABGE OF COURT. See Jury, 1. 

CHARTER. 

1. Power to Grant. — ^The power to grant charters of incorporation, with 

exemptions from taxation, or other like stipulations, binding upon the 
State, so that the charter, after acceptance, becomes a contract, and irrepeal- 
able, falls properly under the head of legislative power, and such power 
properly belongs to the legislative department of the State, when there is no 
special limitation of the powers, as the Legislature poeseases inherently all 
legislative power, and the Constitution is to be construed as limiting or re* 
stricting, but not as granting the power. 

2. Section 28, of Article 2, of the Constitution of 1834 Construed.— Sec. 28, of 

Art 2 of the Constitution of 1834, to-wit : " All lands liable to taxation, bdd 
by deed, grant or entry, town lots, bank stock, etc, and such other property as 
the Legislature may, from time to time, deem expedient, shall be taxable," 
imposes no restriction upon the power of the Legislature to stipulate for total 
or partial exemptions from taxation in charters of incorporation. 

3. Exemption from Taxation in Favor of Railroad. Rights of Third Per- 

sons who become Purchasers of the Same. — Where the charter of a railroad 
company exempts it from taxation, and such road is purchased as a whole, 
with all the franchises of the old company, the exemption still attaches to &e 
property, especially when the decree of a Court so empowered by the Legisla^ 
ture has settled that all rights and immunities passed, and nothing remained 
in the old company.— JTnozoi^fe and (Mo BaUroad Co, v. J. JJ. Hicks, Fehnuiy, 
1878, p. 338. 
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CHAETEB— Omeinutfd 

4. Chaster. Impairing the Obligation of a Contract. Toll Gates. Police Power 
of State. — ^The Act of 1849--50 is not binding on turnpike companieB, the 
charters of which had been passed, accepted, and the company organized 
under it, before the passage of such Act, when the charter prescribed the 
rights to take toll of all persons without limitation, etc., the charter being a 
contract, and as such qan not be impaired. The police power of a State cannot 
afford relief in such case. — Slalt of Tamofiee v. WiJOiam Martm, March, 1878, 
p. 374. 

CLERKS. See Fees, 6. 

1. ATTORKEY-GENERAifc Motion against Clerks. — ^In pursuance of his duty under 

Sec. 3228 of the Code, the District Attorney-General can have his motion 
against delinquent clerks, at any time until the proper statute of limitations 
forms a bar. 

2. Same. What Fees Allowed. — The Attorney-General is entitled to a fee of two 

and a half dollars in each case of failure by clerk to enroll cases determined 
in his Court. 

3. County Liable. For Fees. When. — ^In cases where execution upon the mo- 

tion is returned nvUa hona^ the county in which such motion is made is liable 
for fees of Attorney-General. — Luke C. Wnghty Attofney^Qeawraly etc., y. Owuniy 
of Skdby. July, 1877, p. lOL 

OODR 

Action, forma pauperis, 3192 September, 1877, p. 168 

Administration, plea of fully administered, 2258 December, 1877, p. 264 

bill must be filed, when, 2366, 2381 .....August, 1877, p. 134 

Statute of Limitation, time not counted, 2280 Nov., 1877, p. 216 

creditors must sue, when, 2279 November, 1877, p. 236 

Statute of Limitation as to persons under 

disability, 2281 November, 1877, p. 286 

" representatives not personally responsible, 2394. . . May, 1877, p. 30 

" of insolvent estates, distribution of, 2326, July, 1877, p. 87 

^ how realty is subject to debts by represen- 
tatives, 2267 December, 1877, p. 264 

^ plea of not fully administered, 2285 December, 1877, p. 264 

'' creditors of estate, rights of, where there is 

verdict of no assets, 2262.. December, 1877, p. 264 

" creditors to sue, when, 2279 January, 1878, p. 286 

** time not counted, when, 2280 January, 1878, p. 286 

^ time for persons under disability to sue in, 2281 .. . Jan., 1878, p. 286 

Assault^ with intent to commit felony, 4630 February, 1878, p. 824 

Bills and Notes, drawer of bill not to be sued till protest, 1461 May, 1877, p. 25 

Bond, of person keeping ferry boat, 1248 December, 1877, p. 275 

Chancery, practice in, when case is ready, 4467 ^<^y» 1^77, p. 25 

'< cross bill, new parties, 4323 July, 1877, p. 88 
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OODE-^anilMMed 

Chancery, mle to take step in caiue, 4889 Deoember, 1877, pu 258 

" jurisdiction of, 1241-2 December, 1877, p. 276 

Circait Court, jurisdiction in equity cases, 4236 June, 1877, p. 40 

** Clerk of Court may pay out proceeds of married 

woman's property, when, 4052. Januaiy, 1878, p. 292 

« Cross action, 2918 December, 1877, p. 277 

Descent and distribution, 2423^ Januaiy, 1878, pu 58 

Evidence, reduced to writing in criminal trials before Justice 

of the Peace, 5062 August, 1877, p. 123 

Execution, sale for diyision, 2154, 3043 October, 1877, p. 179 

Fees of Oerks, 5242, sub-sec. 6 and 7 July, 1877, p. 101 

" Attorney-General, 4545 August, 1877, p. 110 

Garnishee, answer not conclusive, when, 3103 ^ June, 1877, p. 40 

" judgment on answer, 3092 June, 1877, p. 40 

^ property to be delivered to officer, 3094 June, 1877, p. 40 

Homestead, exempt, 2114 October, 1877, p. 209 

« " 2114a July, 1877, p. 78 

" « « Januaiy, 1878, p. 281 

« " " February, 1878, pe. 316 and 28 

" how set apart, 2116a May, 1877, p. 22 

Judgments and Decrees, interest on, 1337a May, 1877, p. 31 

Justice of the Peace, appeal from, 3140 October, 1877, p. 205 

bond, 3140 October, 1877, p. 205 

replevin, appeal, 3398 October, 1877, p. 205 

fees allowed in criminal cases, 4550 August, 1877, p. 123 

Lien, of judgment, 2383 July, 1877, p. 87 

" mechanic's, 1981 October, 1877, p. 209 

" " 1985a October, 1877, p. 209 

Mayhem, 4606 May, 1877, p. 11 

Partition, married women may receive money, when, 3433... Januaiy, 1878, p. 292 

Personal property, dog, 51 ^ June, 1877, p. 69 

Pleading and practice, 1944 Maich, 1878, p. 350 

Beal property, what will pass title, 2006 May, 1877, pi 22 

Redemption, 2124 December, 1877, p. 278 

" waivor of right, 2125 December, 1877, p. 278 

Registration of, husband's and wife's conveyance, 2076^ Januaiy, 1878, p. 292 

** certificate, 2042 January, 1878, p. 292 

*' correction must be registered, 2083 Januaiy, 1878, p. 292 

" presumption of registration, thirty yean old, 

2085 Januaiy, 1878, p. 292 
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V 

OODE— Om^iMd. 

Salee, re-inyeetments by order of Court, 2117a ^^Vt 1377, p. 22 

SherifiB books to be deliyered to Successor, 368-9 December, 1877, p. 279 

** time to close business, 369 December,;i877, p. 279 

Statute of Limitations, delay by request, 2785 November, 1877, p. 236 

*^ " against personal representatiye, 

2784 November, 1877, p. 236 

** *^ seven years in favor of estates, 2786... January, 1878, p. 286 

" « « " " 2786..November, 1877, p. 286 

Summary proceedings against co-surety, 3625 November, 1877, p. 236 

Supreme Court, power to supersede interlocutory orders, 393^-4, 

4512-13 March, 1878, p. 359 

Tax titles, registration of deed, 607-8, 640-1 March, 1878, p. 364 

Water courses, obstruction of, when, 1305 September, 1877, p. 168 

Witness, interest not to disqualify, 3813 June, 1877, p. 44 

'' proceedings against executors. February, 1878, p. 334 

COLLECTOR'S DEED. See Taxes, 5 and 6. 

CONFEDERATE MONEY. See Deed, 6. 

CONSTITUTION. See Charter, 2. 

CONSTITUTION OF 1870. See Homestead, 2. 

CONSTITUTIONAL LAW. Act Conferring Legislative Power on Courts Invalid. 
Clause Separable. When.— The latter clause of i 2, ch. 78, Acts of 1869-70, 
(i 3813 d, T. & S. Sts.,) authorizing the Court, in suits by or against executors, 
etc, to require a party to the suit to testify, confers legislative power on the 
Courts, and is, therefore, void. But this latter clause being distinct from the 
preceding, (which contains the general rule of exclusion in such cases,) does 
not render the whole section invalid. — TiUmany, Cocke, February, 1878, p. 334. 

CONTRACT. See Attorney, 1, 2 and 3. See Deed, 1 and 2. See Insurance, 1. 
See Public School, 1 and 2. 

CONVEYANCE. See Attorney, 3. See Chancery, 4, 5 and 6. See Fraud, 4 and 5. 

1. To Sustain a Voluntary Conveyance. What Necessary. — In order to 

sustain a voluntary conveyance to a wife or child, the proof must 
show, not merely a sufficiency of property retained to pay the creditors assail- 
ing the conveyance, but that ample property was reserved to pay all existing 
creditors at the time of the conveyance. The inquiry is limited to the cir- 
comstanoes of the donor at the time of the execution of the conveyance, such 
debts as he then owed are to be estimated. 

2. Liability as Endorser not to be Taken into Account. — Liabilities as 

an endorser, when there is no evidence that the persons for whom he was 
liable are unable to pay them, cannot be taken into account — D. TTeooer, 
Tnuieejfor vse of Ffanien Bank qf TenTiessee, and J. W, Underwood & Go,, v. B. 
B, Haxiey^ ti aL May, 1877, p. 1. 
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CORPORATIONS. 

See Charter, 1. See Taxes, 1, 2, 3 and 4. See Charter, 4. 

1. Franchise of Tampike Corporation. Jurisdiction of Chancery Court To 

Decree Sale of. — The Chancery Court has jurisdiction to subject the road 
beds, gates, toll-houses, lands on which the houses are situated, and the privi- 
lege of charging and collecting tolls, to sale for the satisfaction of debts of 
the company. — Jag. T. OlecuxSf v. Damdaon and WUam Central Turnpike Co. 
September, 1877, p. 166. 

2. Municipal Corporations. Power and Means of Collecting Taxes Under Act of 

1873, Ch. 102, etc.— The City of Memphis filed a bill under the Act of 1873, 
Ch. 102, to which objection was made by demurrer; that the bill alleges the 
lands and lots had been sold for taxes and bid in by the complainant, and 
points to no defect of title under the proceeding for sale; that according to 
the allegations of the bill, complainant has acquired a perfect title, and her 
remedy is by an action of ejectment 

Hddy The Act of 1873 gives the Chancer j Court jurisdiction to evict persons 
from land in behalf of a corporation that has bid the same in, at the prices of 
the taxes due thereon. 

3. Sake. Same. County Commissioner need not be Party. When. — ^The power 

given to the County Commissioner to sue is merely cumulative to that of the 
corporation already vested by law. It is not necessary that the suit should 
be brought in his name. 

4. Same. Same. Statute of Limitations. — It is not in the power of the corpora- 

tion to relieve one and impose upon another a burden, and no laches on its 
part, or that of its officers, can defeat the rights of the public to have col- 
lected and rightfully apropriated the public taxes. Aa against thia ri^t, 
* there is nothing of such a character that justice requires an estoppel, or limi- 

tation should be asserted. — City <^ Memphis v. R. F. Looney et al. January, 
1878, p. 288. 

CX)STS. See Fees, 2. 

COUNTY. See Clerks, 3. 

COUNTY COMMISSIONER. See Corporations, 3. 

CRIMINAL LAW. See Evidence, 6 and 7. See Road, 1. 

1. Assault and Battery. Justification is Defence to Suit for Damages. When.— 

If the plaintiff committed the first assault, defendant may show what was 
done by him was justifiable defence to his person, and he will not be bound 
4 to show that he could not have retreated or declined the conflict without dan- 
ger to his person: the defendant might still be liable, however, if his battery of 
the plaintiff was excessive.— F. P. McLemore v. W. W, Moort. May, 1877, 
p. 19. 

2. Bigamy, an Attempt to Commit Indictable. — Where a party attempts to 

commit bigamy, this is such an offence as is indictable under Section 4630 of 
the Code. 

3. Abouekdo. Same. Offences Against the Person. — Such crimes as are injuziouB 

to the person, as contra-distinguished from property, are offences against die 
person.— 2%« SuUe v. J. If. Johwm. February, 1878, p. 324. 
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CRIMINAL JAW— Continued, 

4. Copy of Indictment. Prisoner Entitled to. In all Cases. Not Bestricted to 

Capital Cases. — Prisoners in actual confinement are entitled to a copy of the 
indictment in all criminal prosecutions ; this right is not restricted, as would 
be inferred from Sec. 5209 of the Code, to capital offences. The prisoner can 
' waive the right, and if he does not .demand it, such waiver will be implied. — 
John Mo8e8 v. The State, August, 1877, p. 139. 

5. Juror. Formed Opinion of. Disqualifies. When. — Although the opinion of 

a juror be formed upon rumor and not upon hearing facts detailed, yet, 
if the juror's opinion is so fixed that it must require proof to remove it, 
he is not impartial, and is incompetent. It is the fact that such opinion or 
prejudice exists in the juror's mind, that disqualifies him, and not the queB- 
tion whether such opinion is founded upon rational grounds. 

6. Mayhem. Indictment For. Bad. When. — An indictment for mayhem, for 

cutting off the prosecutor's ear, is bad when it simply chaiges that the defen- 
dant made the assault unlawfully, maliciously and feloniously, but fails to 
charge that the prosecutor's ear was cut off unlawfully, maliciously, etc. — 
Bole Watlsinsj in Error, v. The State, May, 1877, p. 10. 

7. Practice. Special Judges. Incompetent to Try Cases. When. — ^In criminal 

cases, where the regular Judge is incompetent, and the attorneys for both the 
prisoner and the State agree upon a member of the bar as Special Judge, the 
entire proceedings, judgment and verdict will be nullities, leaving the case as 
if no trial whatever was had. The prisoner, not having been in jeopardy, 
will be remanded for trial de novo. 

8. Same. Same. Same. — ^Where a Judge is incompetent for having been of 

counsel, it is not grounds for objection that he presided when the indictment 
was found, and ordered it spread upon the minutes, and was also presiding 
when the plea of not guilty was filed, these being merely ministerial acts, 
affecting in nowise the merits of the prisoner's case.^ — Jamea QUugow v. The 
State, March, 1878, p. 365. 

CROSS BILL. See Pleading, 3. 

CROSS ACTION. 

1. May be Maintained. When. — Nave sued Harkleroud for balance due as price 
of mill wheels. The defence was a warranty as to the wheels, and a breach 
of said warranty. 
Hlddf In such case a party has the right to show damages by way of cross action, 
arising from breach of warranty, though he had not first tendered back or 
offered to return the wheels purchased. — H. Harlderoudy in error^ v. John Nave. 
December, 1877, p. 277. 

CURTESY. See Husband and Wife, 1. 

DESCENT. See Illigitimacy, 1. 

DECREE. See Execution, 1. 

1. Decrees and Judgments of Courts can be Attacked Collaterally. When. — 
If the decree of a Court for the sale of land be void for failure to show upon 
its face authority in the Court to make such decree, a collateral attack may 
be made against the decree to avoid the sale, but the evidence which guided 
the Court rendering the decree cannot be looked to in such a proceeding. 
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DlSCKEEr—CoH^ued, 

2. BiLiiB to Adminiflter In§olvent EiitateB. Must be Filed. When. — A bill to ad- 

minister an inBolvent estate muBt be filed after the soggestion of inaolTency m 
made aocordiog to law. 

3. A Bil!l to Sell Land. Defectiye. When. — A bill for an administrator to adl 

lands to pa/ debts is defective, in failing to all^e the ezhanstion of personal 
assets, and not setting forth any particular debts as remaining due and un- 
paid. 

4. Purchase Money Under Void Sale. Lien on Land. When. — Where a sale 

of land is decreed to an administrator to pay debts which are a charge apon 
the estate, and said sale is held to be void in a suit by the heirs oontestiiig its 
validity, the complainants in such litigation must account for all money paid 
by the purchasers which was appropriated to the discharge of bona fdt debts, 
and so much of the purchase money as can be shown to have been thus appfo- 
priated, will be declared a lien on the land. 
6. Purchasers Under Void Sale. Entitled to Widow's Dower. When. — ^In case 
of a void sale under a decree to an administrator where the widow aocsepta 
part of the purchase money as value of her dower, such purchasers will be 
entitled to have the dower laid off to them, and title vested in them in propor- 
tion to the amount paid by each as tenants in common. — A. O. OaanpbeH, 
et als,, V. Zadt Bryant, et ah, August, 1877, p. 134. 

DEED. See Taxes, 6, 6, 'and 7. 

1. Deed. Construed to Merely Retain a Lien. When. — A deed of conveyance 

containing the following clause: ''Nevertheless, this deed of conveyance is 
null and void, and of no effect until all the purchase money is paid, then of 
full force and effect,'' is construed to retain merely a lien or mortgage to se- 
cure the unpaid purchase money; a non-compliance with the conditions does 
not avoid it absolutely.- 

2. EquTTY. To Have Belief in Upon an Allegation of Want of Title or Breach 

of Covenants of Seizin. What Requisite. — A party can have no fdief in 
equity for the alleged breach of the covenant of seizin, or upon an allegation 
of want of title, no fraud or insolvency being charged, unless a clause in the 
deed changes its character, from an executed to an executory contract. — & J£ 
P. Midcdty V. TT. J. PUU. October, 1877, p. 207. 

8. Stamps. Want of. Does not Affect Deed. — The want of revenue stamps does 
not affect the validity of a conveyance. 

4. Vendor's Lien. Set-Off to. Not Allowed. When. Judgment Lien, Ex- 

ists. When. And How Long. — An intermediate purchaser of land who has 
sold, cannot set up a set-off against a vendor's lien. Where the issuance of 
execution, within twelve months after the affirmance of judgment in the Supreme 
Court, is obstructed by an injunction or otherwise, the judgment lien still extsts 
for twelve months after the removal of such obstructions, and if execution be 
issued (not levied or satisfied) contrary to legal prohibitions, it will not oper- 
ate as a waiver of the judgment lien; while it would subject the party to 
punishment, it will not affect the legal conveyances of the judgment. 

5. Code 2326. Does not Affect Liens Acquired in Lifetime of Insolvent Deceased. 

Code 2326, this Statute is not intended to affect liens acquired in the lifetime 
of the insolvent deceased debtor. The act was designed merely to abolirii the 
preference which exists at Common Law,* but not to affect any lien acquired 
in the life-time of deceased. 
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6. Confederate Money. Valuable Coosideration. When. — Confederate money, 
voluntarily and understandingly accepted by a vendor, is a valuable consider- 
ation, and will support a conveyance of land, or transfer and sale of person- 
alty.— 12. /. Banffeasy Executor^ et oL v. E, C iWtee, et aL July, 1878, p. 87. 

DEMAND AND NOTICE. See Bills and Notes, 6 and 7. See Bills and Notes, 1. 

DISTRIBUTION. See Pleading and Practice, 5 and 6. 

DIVORCE. See Alimony, 1 and 2. 

DOWER. See Administrator, 5. See Decrees, 5. See Lien, 4. See Homestead, 8. 

See Homestead, 10. 

EJECTMENT. See Taxes, 7. 

ESTOPPEL. See Lien, 2. See Persons under Disability, 3. See Statute of Limi- 
tations, 3. 

EVIDENCE. See Administrator, 1. See Chancery, 2. See Bills and Notes, 7. See 
Constitutional Law, 1. See Persons under Disability, 3. See Warranty, 1. 
See Fraud, 5. ^ See Bills and Notes, 4. See Mortgage, 4. See Jury, 2 and 3. 

1. Evidence. Attesting Witnesses to a Will. Opinion of. — Subscribing witnesses 

only may give their opinion as to the sanity of testator, without giving their 
reason. 

2. Same. Physicians. — ^A physician may state his deduction, as matter of pro- 

fessional opinion, from facts stated by others, or observed and stated by him- 
self. 

3. Same. Other Witnesses. — Other witnesses must state facts, and upon these 

facts, obterved by themtidveSf they will be permitted to give their opinion, whether 
upon such facts they believe testator to be of sound or unsound mind. From 
the state of the testator's mind, to be ascertained from the facts, and not from 
opinion, the jury is to determine the question whether the testator had capa- 
city to make a will. But whether the particular phase of mental unsoundness 
deprives a person of testamentary capacity, is a matter for exclusive determi- 
nation of the Court and juxy. 

4. Abottendo. — After all it may be said to be a practice of questionable propriety 

to permit any witness to bring into the scales his private opinion, even upon 
facts observed and stated by him as to the testator's sanity. — Kirlqxxtrick v. 
Kvrkpatriek. December, 1877, p. 269. 

5. Snrr Against Administrator. Exception to Testimony. Mode of. — In a suit 

against an administrator, in which judgment may be rendered for or against 
him, the plaintiff is not allowed to testify against the defendant, as to any 
transaction with or statement by the intestate, unless called to testify thereto 
by the opposite party, or required to testify thereto by the Court. Code, Sec- 
tion 3813. If testimony contravening the above rule is admitted by the Court, 
and excepted to by the defendant in these words: "To all which testimony 
defendant excepted, as being evidence concerning conversations and transac- 
tions between witness and deceased.'' Hdiy the exception was sufficiently ex- 
plicit and pointed. 

How the "requirement to testify" should be made by the Court in any case, 
is not a settled matter of practice, but the Court sees no objection to the prac- 
tice of making application to the Court to require the evidence, supported by 
affidavit, of its materiality in the case. — Thomipwn, v. Anderson, AdnCr, June, 
1877, p. 44. 
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EVIDENCE— Cbii<inti«i. 

6. Dyino Declaration. When Incompetent. Because not the whole Gonvena- 

tion. — ^Witnem heard a conversation between deceased and others about the 
difficulty, but remembered only the "mJmianee of one expmmo/L^ Hdd^ emr to 
allow him to detail the substance of one expression without giving the whole 
conversation. 

When the deceased, in answer to question asked him by witnesB^ made a 
statement, '' and was about to say something more when witness stopped him." 
Heldj under the circumstances, it was error to let the statement made go to the 
jury. The declaration was fragmentary and too incomplete to be received as 
evidence. 

7. Qeneral Character of Deceased. Self-defence — It is error to permit evidence 

to go to the jury as to the general character of the deceased for pwty, and that 
he ia a manber of the Church. It is not warranted under the rule admitting 
evidence of the character of deceased for peaooablmen. The Court charged the 
juiy, ** if you find the defendant Richard, upon learning that the deceased, to- 
gether with Vinson, was coming toward his mother's house, and that they were 
either armed or unarmed, and thereupon defendant armed himself with a 
deadly weapon, and advanced towards the deceased as far as his mother's gate, 
and stationed himself there to await the coming of deceased, with the view 
and intent of engaging in deadly combat with deceased, provided deceased 
should assault him with a deadly weapon; and thereupon the deceased ad- 
vanced near the gate, and either did or did not assault the defendant, and 
thereupon the defendant shot and killed the deceased, he is guilty of murder." 
Heldj this charge calculated to mislead the jury. 

The charge should have been: ''If the defendant advanced to the gate, 
determined or intending not to fight, unless for his defence and protection, and 
a violent and dangerous assault was made upon him, which threatened him with 
death or great bodily harm without his seeking or provoking it, and he killed 
his adversary to prevent his own death, or save him from great bodily harm, 
it would be killing in self-defence."— 12ieAard FiUgenM v. The StaU <^ 7Wme»- 
see. June, 1877, p. 53. 

8. Testimony. Objections To. Must be Made. When. — A party cannot, either 

in a civil or criminal suit, sit by without objecting to testimony, take his 
chances of acquittal or conviction, upon evidence deemed incompetent, and 
then ask a reversal for such testimony. 
9*. WiTNEBSES. Under Subpoena by the State. Must be Summoned. By Defend- 
ant. When. — The State is not bound to introduce any witness, however im- 
portant, but if defendant wishes the testimony of a witness summoned by the 
State he must subpoena him, or call him as a witness himself, and cannot com- 
plain if the State fails to furnish testimony for his defence. 

10. Objectionb. To Jurors. Must be Made. When. — ^A defendant cannot remain 

quiet, and by his conduct accept a juror, after an objection comes to his 
knowledge, especially when the fact is known before the jury is made up, or 
trial commenced, and then have a new trial when verdict is found against 
him.— Cbn^rea v. The Staie. October, 1877, p. 193. 

11. Whether Claims Taken by Creditors are Received as Security or in Satisfac- 

tion of the Debt, is a Question of Fact. — ^When a creditor takes notes or 
claims from his debtors, the question whether such claims were taken as a se- 
curity simply, or accepted in absolute satisfaction of the debt, is one of fact 
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12. Arouenik). Misrepreeentatioiis of Facts. Ground for Belief in Equity. 

When. — A misrepresentation of facts, whether with or without knowledge of 
their falsity, upon which a party is induced to act, is as conclusive a ground 
in equity for relief as an assertion wilfully false. 

13. Abguendo. Misrepresentations. Where Subject Open to both parties. Not 

fraud. When. — ^In a transaction where the subject is equally open to both 
parties, neither party is presumed to trust the other, but to rely on his own 
judgment, and if it be a matter of law, it does not constitute fraud, because 
the law is presumed to be equally in the knowledge of both parties, where the 
facts are known, and there is no special confidence or trust violated. — J*. N. 
Oikfor, a al, V. W. McLean, a aL September, 1877, p. 143. 

EXECUTION. 

1. Vabiai^ci: in Becitals. Does not Avoid Sale. When. — An execution issuing 

upon a judgment, and conforming to it in aU essential respects, a variance of 
the initial letter of the middle name in the execution from that in the judg- 
ment, is not so material as to render a sale under it void. 
SaIjE. Division of Land. In a sale of land by execution, it is not the duty of 
the Sheriff, nor has he the right himself to divide the land, and sell it in par- 
cels, no matter what amount of the debt, or the value or amount of land levied 
upon. It is otherwise where the levy is upon two or more distinct lots of land. 

2. In View of the Code. — Sections 2154, 3043, giving to the defendant the right to 

divide his land, and cause a sale by plat, the rule as laid down in Tieman v. 
Wilson, 6 John. Ch. B. 411, has no application in Tennessee. 

3. FiNAii Decree. Appeal. — A decree of July 18th, 1871, declared complainant's 

right to redeem by tender of the money under an amended bill to be thereafter 
filled; the penalty for a failure to do so within thirty days thereafter being a 
dismissal of the case out of Court, each party to pay his own costs. A decree 
of March 5th, 1872, under the amended bill, finally determined the rights of 
the parties. An appeal from this decree carried up the whole case and all 
questions involved in it — Annie L, Jones, et aL v. D. H. Townaend, and D. H. 
Ihwnsend v. Annie L. Jones, et oL October, 1877, p. 179. 

EXECUTOR. See Constitutional Laws, 1. See Wills, 1. 

EXEMPTION. See Supersedeas, 3. 

EXPERTS. See Evidence, 2, 3 and 4. 

ESTOPPEL. 

1. Expressed Opinions of Law. No Estoppel. When. — If a party presents facts 

correctly in his bill, and expresses an erroneous opinion as to a conclusion of 
law upon the facts thus stated, he is not estopped thereby from having the 
correct judgment of the law upon the admitted facts. 

2. Vendor's Lien. Does not Exist Against Intervening Equities. When. — When 

a purchaser of land conveys another tract to his vendor in payment of the 
purchase money, and title to the last conveyed property fails, the vendor hav- 
ing accepted this conveyance from his vendee in full payment, must look to 
the covenants of warranty in the last conveyance for his indemnity ; and he 
cannot, when other equities have intervened, set up lien upon the property 
conveyed on account of failure of title to property transferred to him. The 
principle is, that where a lien has been expressly retained to a specified ex- 
tent, it is equivalent to a waiver of that lien to any greater extent. — James M, 
Murrdl, H oL, v. Watson, ei aL July, 1877, p. 79. 
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FEDERAL OOURT. See Jurisdiction, 1, 2 and 3. 

FEES. See aerkfl, 2 and 3. 

1. Attorneys' Fees. Lien For. Enforced. How. — ^The duty of the Courts is to 

declare a lien for attorneys' fees, where the amount of the fee is not fixed by 
contract, and parties are under no disability, and leave the attorney to enforce 
this lien by appropriate proceedings in a Court having jurisdiction of the 
question.— iSieee/ v. Chesler, October, 1877, p. 211. 

2. The Attorney-General's Fee only $S2 50. When.— Previous to the Act of 1875, 

the District Attomey-Qeneral is allowed a fee of $5 00 in misdeineanora, where 
the costs were paid or secured by the defendants, but in no case where the 
county pays the costs in a misdemeanor was a fee of more than $2 50 allowed. 
The Act of 1875, provided for defendants being compelled to work out the 
costs, when they failed otherwise to pay or secure them. By the 11th Section, 
it is provided, that the county shall pay all the costs in misdemeanor cases, 
as now, and the proceeds of said convict's labor shall be paid into the County 
Treasury. Though the Attomey-Qeneral be entitled to a fee of $5 00, where 
the convict pays or secures the costs, and though the convict reimburses the 
county with the proceeds of his labor, and thereby indirectly pays the cost of 
his trial, yet the Court hold, the Attorney-General is entitled to a fee of only 
$2 50, under the partial provision of Section 4515 of the Code, and the con- 
vict cannot be compelled to '*work out" any greater amount. 

3. The Convict Bound only for State Costs. — Although the defendant be liable to 

judgment for his own costs, he cannot be held in custody until he pay or se- 
cure the same; he is only bound for costs on behalf of the State. 

4. Chapter 83 of Act of 1875. Void.— The Act of 1875, Chapter 83, which pro- 

vides that the convict be further held in the work-house, after working oat the 
imprisonment affixed by the jury, and all the costs in the case to work out; 
" also all the costs which may accrue after conviction for clothing and other 
necessaries," considered by the Court to be in violation of the 8th Section of 
the Bill of Rights, which declares that no man shall be taken or imprisoned, 
etc., or deprived of his liberty, but by the judgment of his peers, or the law of 
the land. This Chapter is held by the Court to be void. — Henry Knox v. The 
Stale, August, 1877, p. 110. 

5. Forfeiture of Fees by Officer. When. — In cases where the Legislature has 

made the performance of any duty pertaining to an office, a condition upon 
which fees or salaries are to be paid, the officer is not entitled to demand his 
fees until such duties are performed. 

6. Clerks of Circuit Court — Clerks of Circuit Courts shall forfeit their costs as 

provided in Section 6242, and Sub-Sections 6 and 7 of the Code. — Sanrnd 
Maynard v. The Staie. July, 1877, p. 100. 

7. WiTNBRs Fees. When allowed.— While a witness is not bound to attend after 

final judgment has been rendered in the case, and incurs no forfeiture for 
failure; nevertheless, having been originally summoned, he is entitled to prove 
his attendance without being re-summoned after a new trial granted, or after 
the cause has been reversed and remanded by the Supreme Court, if he con- 
tinues to attend on the original subpcena. A witness not summoned, but at- 
tending, cannot have his fees taxed in the bill of costs; but the fact that there 
is no subpoena on file is not conclusive evidence that the witness has not been 
summoned.— W; W, Moore v. Young B. McLemore, June, 1877, p. 42. 
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FRANCHISE. See Chanoeiy, 1. 

FRAUD. See Attachment, 1. See Chancery, 4, 5 and 6. See Chancery, 9. See 
Evidence, 12 and 13. 

1. Fbaud and Deceit Party Making Bepresentations that Afterwards Become 

False. Not Liable. When. — Horrigan applied to Thatcher, the cashier of a 
bank, for information concerning the solvency of Toof, Phillips A Co. 
Thatcher replied favorably as to their credit, and upon this assurance, plain- 
tiff, from time to time, purchased large amounts of the bills and acceptances 
of said firm. Eight months later, Toof, Phillips & Co. failed, and plaintiff 
lost $2,000 by his investments; thereupon he brought suit against Thatcher 
and the bank for deceit. 
Hdd, An honest statement of a mere opinion, however erroneous as to the 
solvency or reliability of another, cannot furnish the grounds for an action 
of this character. A party cannot be held, in such ' a case, to have given a 
continuing guaranty against future contingencies, nor to have bound himtK^lf 
to notify the other of what he may well be assumed to be able to discover for 
himself. 

2. Pbxncifax and Agent Bank not Liable for Acts of Cashier. When. — 

Answering questions as to the solvency of parties, is no part of the business 
of a cashier of a bank, nor fairly included within the scope of such business. 
It may be, and probably is, an incident of such position, but not an incident 
to it 
Hddf No liability attaches to the bank in such case. 

3w Bii«L8 and Notes. Guarantor Released by Conduct of Holder. When. — 
When the holder of paper has given credit to a third party upon the recom- 
mendation of a cashier of a bank, and the debtor is ready and offers to pay 
the note at maturity, and the holder instructs the cashier to give the debtor 
an extension of time, which the debtor accepts, and then fails, the cashier, 
though he had rendered himself liable by his recommendation, is discharged 
by the release of the holder. — L, B, Horrigan^ in error^ v. Pint National Bamk 
and W. W. Thojtcker. December, 1877, p. 253. 

4. FnAUDUiiENT Conveyance. Voluntary Conveyance of Property in Fraud of 
Creditors. — ^Norvell, Boone & Co., of Memphis, obtained credit from Brady 
& Co., in New Orleans, through one of their members (McKean), upon the 
faith of his individual estate, which he promised should remain in his own 
n«ime, and be subject to his debts; but soon afterwards McKean made a 
voluntary conveyance of his property, when his firm was in doubtful circum- 
stances, without warning Brady & Co., who continued the credit previously 
obtained. 
Bdd^ Such a conveyance is evidence of fraud, in fact, and the registration of 
the deed does not alter the case. The property so conveyed will be liable to 
the satisfaction of debts due such creditor, though contracted subsequent to 
the conveyance. A debtor has no right to convey all of his tangible prop- 
erty, and leave his creditors to take their chances of realizing their debts from 
assets, consisting of bills and accounts payable, where the proof fails to show 
that such assets were available to creditors. As the deed is void for fraud, in 
fact, all the creditors will be allowed to share the proceeds. 

b. Same. Same. Payment of Debts. Does not Rebut Evidence of Fraud. 
When. — ^Where a debtor makes a voluntary conveyance, and afterwards pays 
a large part of his liabilities, this does not rebut the evidence of fraud.- 
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L, Levering, etoL, y. L. C. NarveU, H aL, cmd M. B. Brad^ ^ Oo. t. L. C. 
NorveU, et oL Deoember, 1877, p. 247. 

GARNISHMENT. 

1. Answer of Garnishee. Conclusive When. And as to Whom. — ^The answer of 
a garnishee, in cases involying more than $50 00, is oonclusive as between 
garnishee and garnishor on^, and not as to g tra ng en to the litigation ; and on- 
lesB it appear to the Court that the effectB or money in the hands of the gar- 
nishee are Hable to the plaintiff's debt, the garnishee will be dLschaiged.— J*. 
H. Smiih T. Lutien B, Leonard, Jane, 1877, p. 40. 

GRAND JURY. 
Pbevioub Opinion of Grand Juror. Does not Disqualify. — ^The foreman of the 
Grand Jury that found the indictment in this case was one of the committing 
magistrates ; such fact was pleaded in abatement to the indictment, urging 
the incompetency of the Grand Juror, upon the ground that he had pie- 
judged the case. The Court say, "We do not understand that our laws 
require that the Grand Jurors shall be free from any previous opinion, as to 
the guilt of the accused."— TAc l^aie y. Green Chairs cmd Albert M. Neal. 
August, 1877, p. 124. 

GUARDIAN'S BOND. See Pleading and Practice, 4. 

HOMESTEAD. See Judgment, 3. See Alimony, 3. 

1. Whsn Alienable. — Before the establishment of the Constitution on the 5th of 

May, 1870, there existed no Constitutional or other legal inhibition to restrain 
the alienation of a homestead by husband, all transfers anterior to that dafee 
are valid. 

2. CoK9riTUTiON Went into Effect When. — ^The Governor made proclamation 

on the 5th of May, 1870, declaring the result of the vote upon the ratifica- 
tion of the Constitution, which consequently went into effect upon and bears 
test from that date.— Jtfary BUbrey v. J. 7. PoeUm, July, 1877, p. 77. 

8. Cannot be Alienated, though the Sale be for Full Value in Money or Real 
Estate. When. — Where a wife has not consented, by conveyance as required 
by law for married women, the homestead cannot be alienated, though the 
the sale be for full value in money, real estate, or other things ; this rule ob- 
tains as to the right of homestead only ; the fee remains qualified by the 
right of oocupancv, which cannot be disturbed, while the relation supporting 
the right of homestead exists. — M, J. Carter, by next friend, v. John & Haibm, 
et aU, February, 1878, p. 326. 

4. CoKBTRncnoN of Section 11, Article 11 of the Constitution of 1870, and 
Homestead Act of 1870. — While the Act of 1870 exempts the homestead from 
being sold by legal process, during the life of the head of a family, and gives 
the benefit of the exemption to the widow, and continues the exemption until 
the youngest child arrives at age, there is no statute that prevents the hus- 
band conveying the property as he may choose, if he has no wifs; nor need the 
children join in the conveyance. Under such circumstances no right ol 
homestead exists in favor of the children. 

6. P&AcncB. — ^The word "about" includes an approximate amount; that is, a 
note, a few dollars more or lees, is within its meaning, but cannot be hdd to 
include one for more than double the sum. — CaUMl A Hayes, v. W. C, Bo^ 
man, ce aL May, 1877, p. 20. 
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5. CoirvEYANCE, Without Wife's Consent Title Void. Remedy. — ^Where the 
wife does not join in a oonveyanoe of the homestead, such conveyance is ab- 
solutely void, 80 far as it abridges her homestead rights, and she may, by next 
friend, file a bill quia timet to have the cloud removed, and her homestead 
rights declared, though she has never parted with the possession or occu- 
pancy. — Boaralee WiUiaa/Mf by nod friend, L, S, Woods, v. J. B. WWMonm and J, 
M, Scab. February, 1878, p. 316. 

7. Debt Contracted Before Passage of Law Statute of Limitations. New Ph>- 

mise after Passage of Law. — ^The Statute of Limitations operates only to bar 
the remedy ; a new promise, therefore, is not the substantive cause of action, 
but the original debt Hence, under the Act of 1870, a homestead is not ex- 
empt from the payment of a debt contracted brfore its passage, although the 
bar of the statute hais been completed, and the new promise is made tubm^ 
quaU thereto.— TTood^ v. Toida and W^k. February, 1878, p. 331. 

8. Dower. Widow Entitled to Both. When. — The right of dower is unaffected 

by any leg^lation creating a homestead, except as to the mode of its assign- 
ment prescribed by the Act of 1878. The widow of an intestate, dying seiied 
and possessed of real estate, is entitled to both homestead and dower. 

9. Mode of Assignment — ^The homestead shall first be set apart, as dower is set 

apart by the same commissioners, and then one-third of the remainder will 
constitute the dower. — Makulda J, Lovelace v. Wm, and A. J. Looelaee, 
January, 1878, p. 281. 

10. DowEB. Widow not Entitled to Both. When.— While a widow is entitled 
to dower out of her deceased husband's estate, she has no additional home- 
stead right, except as against a creditor of the head of a family, who is seek- 
ing to enforce his debt by execution or attachment Under the Act of 1868 a 
homestead is not included by any statute under the idea of articles exempt 
from execution, which go to the widow, and not to the administrator. — W, P. 
LanJ^ord, Adm*rj etc., of W, J. LeunSy Deoeaaedf v. Mary F, Lewis, et oL, and 
Mary F. Lewis v. S, M, Olenny Quardian, efc., et aL February, 1878, p. 328. 

11. Interest or Right of. Not Alienable by Husband. Though Reversionaiy 

Interest Is. Article 11, Section 11, of Constitution Construed. — It is the 
homestead right, or right of use and occupation, that the Constitution and 
statute intend to protect from sale or alienation, without the consent of the 
wife ; but the reversionary interest of the husband in land used as a home- 
stead, may be mortgaged and sold to pay the debts secured, otherwise the 
creditors' claims, in many cases, would become stale, and barred by the Statute 
of Limitation. — Martin Moore v. Abner Hervey and A, H. Duncan. May, 1877, 
p. 22. 

12. Right of. Cannot Prevail over Vendor's and Mechanic's Lien. When. 

Such Lien Continues. How Long. And may be Enforced. How. — ^The 
homestead right cannot prevail over the lien given by statute, in favor of one 
furnishing the material for the building on the lot claimed as a homestead, 
and this lien includes not only the buildings erected, but also the lots on 
which they are erected, and continues fi>r one year after the time at which 
the materials were furnished. The lien thus given by statute may be enforced 
by attachment, either at law or equity. — TerrtU Thompson, Surmmng Btxrtmer^ 
«Ce.,v. W. W. Wiekersham and J. K Wardhw. October, 1877, p. 209. 
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13. Bio&TB of Widow to. Thoagh Moved off daring Husband's Uleiime. 
Bents. — The widow is entitled to her homestead, thoagh moved off the land 
by her husband during his lifetime, but is not entitled to an account for rents 
against the vendee of the husband, whose possession was during the lifetime of 
the husband. — Sarah L, Neam v. Wm, K Oampbellf et oL May, 1877, p. 28. 

HUSBAND AND WIFE. 

1. CuBTEBY in Seperate Estate. Exists. When. — Beal and personal property was 
conveyed by a husband to a trustee for the benefit of his wife, in the follow- 
ing langusge : " The trustee is to hold the same for the sole and separate use, 
behoof and benefit of her, her heirs and assigfns forever, free from the debts, 
contracts, or control of her husband ; and the said trustee shall permit her, 
her heirs and assigns, to have the occupation, possession and enjoyment of the 
aforesaid real and personal property, and receive the rents and profits of the 
same, etc." The wife dying first, there being birth of issue, the Court hoU 
that inasmuch as this deed makes no settlement of the land in the event of 
the wife's death, and provides only for the dominion and control of it during 
her coverture, that he has abridged his estate by his deed for that period only, 
and that having survived her, he is entitled, as tenant, by the curtesy. — R. D. 
FrazeTf TVustoe, v. Jemima Hightower and others, October, 1877, p. 190. 

ILLEGITIMACY. 

1. Dbscent. — When an illegitimate woman dies seized of real estate, leaving no 
child, mother, or brother, but leaving a husband and an illegitimate sister. 
Held, That the sister is not entitled to the estate as against the husband. — WiOie 
Scroggins v. Alexander jpames, et cU, June, 1877, p. 58. 

INJUNCTION. 

1. Bond. Damages on. Not Allowable. When. — Where a plaintiff is put in 
possession of property, in the character of a Beceiver, by the Courtis fiat, 
granting an injunction, such party is not liable to damages upon the injunc- 
tion bond, growing out of the destruction of said property, without his faulty 
pending the litigation ; the injunction being issued Vith probable cause, his 
liability is such as the law imposes upon receivers, and yet his responsibility 
to damages, to some extent, in an action on the bond on the mere ground that 
the injunction was sued out without legal cause might be conceded. The 
Court hold, the defendant is entitled to the rental value of the house from the 
time of the injunction to the time of its destruction by fire, except for such 
time as defendant was in possession or received rents. Attorney's fees are not 
allowable. — E. L. Davenport v. John Harbert. September, 1877, p. 172. 

INSOLVENCY. See Deed, 5. See Decrees, 2. 

1. Insolvency of Estate. Suggestion of. Protects Administrator. When. — ^In 

case of default by administrator to scire facias, based on suggestion of daagta- 
vil, to make the administrator personally liable ; suggestion of insolvency of 
estate will defeat such personal liability, if such suggestion is made before 
such liability became fixed. — Wm, Oriffin v. Sarah W. Fowlhes, May, 1877, p. 
30. 

2. Same. Statute of Limitations. — ^The statute of three years will be effective, as 

to parties who fail to file their petition within the proper time ; notwithstand- 
ing the pendency of an attachment bill in their favor at the time proceedings 
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were be^n to administer the estate as an inflolvent estate. The attachment 
bill was not a suit against the administrator. It ooald at most have given a 
right to satisfaction out of the land attached, but the petitioners failed to 
prosecute their attachment bill to a decree, or to ask for any relief in the 
other case in the time limited. The filing of the insolvent bill did not of it> 
self destroy or defeat the rights acquired by the attaching creditor, but the 
creditor lost hia right to come in as a party to the insolvent bill by failing to 
come in within the proper time. 

3b Same. Same. Devisees. — It is argued that the statute of three years is not 
available to protect the devisees of the realty ; that this statute only protects 
the personal representative. But the plea of the personal representative is 
effectual, whether satisfaction is soiight out of the personalty or realty. 

4. Same. Same. Trust in Favor of Creditors. — Where a testator directs that 
certain property be sold for the payment of debts, this does not create such a 
trust in favor of any particular creditor as will affect the statutory bar. — 
Jaekaon Hubbard, Ei^r, v. W. J, Epps, et al. February, 1878, p. 320. 

INSURANCE. 

1. Contracts of Insurance not Abrogated. When. — Contracts of insurance are 

not abrogated by reason of failure to pay premiums, when such failure was 
consequent upon- the war. 

2. Where Policy-Holder Dies During the War. Rights of his Representatives. — 

When the policy-holder, in such cases, dies during the war, his representa- 
tives are entitled to the value of a paid-up policy on the day the premium 
was first omitted to be paid, with interest. 

3. PROciiABiATioN of the President. Did not do Away with Enemy Relation of 

Parties. — ^The proclamation of the President of August 18, 1861, and March 
31, 1863, did not do away with the enemy relation of the parties. By the Act 
of Secession and the declaration of war they had already become citizens of 
opposing powers of government ; their contracts had been suspended. — Etoisra 
A. Crcatford v. j&na Inmmvnoe Co., and Elvira A. Crawford v. McmhatUm /n- 
turance Co, August, 1877, p. 130. 

INTEREST. 

1. Interest on Judgments. When, and How Much Allowed. — Section of the 
Code 3137a repeals the twelve and a half per cent law, and establishes six 
per cent, as the legal interest on judgments ; nor is this section confined to 
cases where the judgment below is affirmed on trial, but extends to cases 
where certiorari is dismissed, and where by statute the judgment below is 
affirmed.— TT. P. Haley v. Thanuu S. Moore. May, 1877, p. 31. 

JUDGES. See Criminal Law, 7 and 8. 

JUDGMENT. See Statutes, 1. 

1. Cannot be Inquired Into. When. — A judgment of a Court having jurisdic- 

tion of the persons and the subject-matter, is conclusive between the parties 
as to the matter in controversy, and cannot be inquired into, if unappealed 
from, unless it was obtained by fraud, accident, or mistake. 

2. Judgment against Married Women. — A judgment against a married woman 

is not void, although it be based upon a contract she was not competent to 
make, and is still binding upon her until set aside by appeal or other appro- 
priate methods. 
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3. HoMianrEAB. Bight to. EziBts. When. — ^Where a debt is oontncted belora 
the homedtead act of 1868, and a note ifl given for the same sahseqnent to thai 
time, no right to homestead is created thereby. — Wm, F. Oranfijrd and Wife^ 
Mariha A., v. Croewford A Thompson. June, 1877, p. 37. 

JURISDICTION. 

1. Of Stats and Federal Courts. Is Ezcluaive and Independent — Where a State 

or Federal Court has rightful jurisdiction of parties and the subject mmtter, 
it must be allowed to proceed to judgment and execution ; their jurisdicCicm 
being exclusive and independent, process issuing from the one cannot be en- 
joined by suit in the other. 

2. Makdamub. From Federal Court Defence Against hj Petition, with New 

Parties. Must be Made. Where. Not Necessary for Petitioners to ha^e 
been Parties to the Original Suit Taxpayers are Entitled to no Notioe, an 
Ordinance Levying a Tax being Legislative in Character. The Decision of a 
Court Ordering a Mandamus has the ££fect of a Judgment When. — ^When 
a mandamus from the Federal Court orders a tax to be levied to satiafj its 
judgment, petitioners avoiding the payment of such tax have no relief in the 
State Courts, since the jurisdiction to correct the judgment, or protect parties 
from its effect, must either be in the Court rendering the judgment, or one 
having the revisory power upon writ of error. The questions being the same, 
the State Courts cannot take jurisdiction merely because the petitioners aie 
new parties ; it was not necessary that petitioners should have been parties to the 
original suit Since the act of adopting an ordinance levying a tax is not 
judicial, but legislative in character, no notice to taxpayers is requisite to give 
it validity. The decision of the Court ordering such a mandamus has the effect 
of a judgment, and leaves the defendant without discretion. 

3. Same. Issues in Nsture of Fieri Facias. When. — ^If a mandamus issues to 

compel the levying and collection of a tax, to satisfy a judgment of that 
Court, it issues in the nature of an ordinary )Sm /aeuis, and is not an original 
proceeding, but simply a mode of executing the judgment of the Court 

4. Constitution. Construed. Merchants' Tax. The provision of the Constita- 

tion relied upon, in this case, is construed to mean simply that no merchants' 
tax — that is, the privilege tax upon merchants — shall be levied upon that 
part of their capital used in buying goods to sell to non-residents, but the 
property tax upon merchants shall be uniform with general property tax. 
&. Abouendo. State Court Can Take Jurisdiction. When. — Cases might arise 
where the State Court could take jurisdiction — that is, if the city was pro- 
ceeding to collect a tax from property exempt, or to collect double the amount 
assessed — the taxpayer, without denying the legality of the levy, might have 
his remedy in a State Court to avoid paying that which under the levy he was 
not bound to pay. — The Merchants of Memphis v. The City qf Memphis and F. 
C. Sehaper, Tax CoUedar. October, 1877, p. 196. 

JUBY. See Evidence, 10. See Criminal Law, 5. 
1. Insttbuctions to Jury. In Absence. Of Counsel. — While it is improper for 
the Court to instruct the jury in the absence of the parties' litig^t, thereby 
depriving them of the opportunity to except, or to ask for qualification of the 
instruction, yet the Court hotdf where it can clearly be seen that no injury hss 
been done to the party by the instruction given ; in a case of such slight de- 
partu];|p, no reversal can be had formch action. 
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2, Affidaytt of. Will not be Beoeived. When. — Affidavits of juron will not 

be received for tbe purpoee of showing that the joiy misunderstood the charge 
of the Court, or that they failed to follow his charge, or that the verdict was 
rendered in a mistaken opinion as to the law or facts of the case. 

3. Evidence. Discovered by Juror. And Belated after Retirement Not Com- 

petent Affidavit the Proper Mode of Bringing the Fact Before the Court — 
Evidence submitted to the jury shall be sworn evidence, submitted in open 
Court, under the safeguards of the law, and open to cross-examination, or lia- 
ble to be met by countervailing proof on the part of the party who may be 
affected by it; evidence, therefore, discovered by one of the jurors, and related 
to his fellows after retirement, is incompetent An affidavit of a juror is the 
proper mode of bringing such facts before the Court; the deliberations of the 
jury being secret, in no otherwise could the fact be developed. — Wade v. Ord- 
way. September, 1877, p. 159. 

JUSTICE OF THE PEACE. See Bond. 

LARCENY. 

* 1. A Dog the Subject of. — Under the statute of interpretation, Section 51, Code of 
Tennessee, a dog b personal property, and, therefore, if of any value, is the 
subject of larceny. — The State v. Brown, June, 1877, p. 69. 

LEVY. 

1. Inbxtfficiency of. Assurance of Title. Statute of Limitation. — ^The descrip- 
tion in the levy in controversy was as follows : " Levied October 7, 1857, on 
100 acres of land, the property of Salathiel Riley and Francis Fannin, ad- 
joining Joel W. Jarvis, in the 5th District'' Hddf the levy is insufficient, and 
the Sheriffs deed upon the same is inoperative, and not an assurance of title, 
or an effective muniment to create a title under the Statute of Limitation. — 
Salathiel Riley, etoLv, John Frosty et all, December, 1877, p. 272. 

LIEN. See Decrees, 4. See Deed, 1. See Deed, 4 and 5. See Fees, 1. See Home- 
stead, 12, 

1. Vendor's Lien. Does not Exist When. — ^The endorsee of a note, given for 

land, growing out of a verbal contract of sale, made by a married woman of 
an interest descended to her, no deed or conveyance being executed pursuant to 
our statute regulations, effective to convey such interest, has no lien upon said 
land; when such purchaser has not been influenced by representations of the 
married woman to accept said note. — Q, W, Perkinsy Trustee, y, Harding Scales, 
et al May, 1877, p. 6. 

2. Lien. How it may be Created. Estoppel. — Where a lien is reserved on the 

face of a deed conveying a lot of land to secure a sum of money due to the 
vendor, the lien is good as between the vendor and vendee and their represen- 
tatives, although the money constituted no part of the consideration for the 
land, and the deed was not signed by the vendee. The vendee, by -excepting 
the deed, is estopped from disaffirming the charge contained in the face of it — 
N, M, TresevarU v. T. C. Bettis, et al June, 1877, p. 48. 

3. Lien. Passes by Assignment of Note. When. — 'Where a deed to land retains 

upon its face a lien for purchase money, an assignment of the vendee's notes 
will paas the lien, with all the rights of the assignor against the land, and the 
assignee will have the same power to sell the land in its enforcement, and in 
the same way, as the vendor might have done, had he retained the notes. 
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4. Dower. — ^The dower, in luch land, entitleB the widow to only one-third of the 
rarplos, after the note has been liquidated, her interest being subordinate to 
its payment — FeaihenUm A Adkin ▼. James Boaz^eiak. November, 1877, p. 224. 

MANDAMUS. See Jurisdiction, 2. 

CoKtEMFT. — While implicit obediendence to a writ of mandamus is required, 
and no evasion is allowed, a strict and literal compliance is not required. Ab 
where a change has been made in the law requiring the performance of the 
particular act which has been commanded by mandamus, and the ^officer to 
whom the writ is directed, acting in good faith, according to his best judgment 
as to the effect of such change, in his l^al liability refuses furUier obedienoey 
he shall not be punished for contempt, although mistaken in his judgment ; 
and where a party refusing to obey, shows that he b willing to comply with 
the mandate of the Court, he will not be punished, but will still be compelled 
to do the act required by the writ An alias mandamus is the proper remedy 
to compel obedience where the first order has not fully been complied with. — 
The StaU, ex reL, P. C. Bethel, v. The City o/ Memphis aaid the Qenend GomuA 
qfthatOUif. July, 1877, p. 73. • 

MABRIED WOMAN. See Attorney, 2 and 3. See Judgment, 2. See Lien, 1. 

1. GoNTRAcr With. Survives to Her. — Where the interest of creditors is not af- 

fected, an agreement with a feme oewert, and a promise to her personally with 
the assent of her husband, raises the presumption that she is the meritorioas 
cause of such agreement, and it will survive to her, held to be the rule at law 
as well as in equity. 

2. Opebatbb only on the rtmedyf it must be pleaded : ore tenne defence not admis- 

sable. 

4. Statute of Limitation. Does not Bar Debt For Money Borrowed from 

Trustee. When. — If a trustee loans the trust fund in breach of the trust, and 
the borrower has notice of the trust and the breadi, he becomes a quagi trustee, 
and he cannot separate the loan from the trust, nor insist that the statute of 
limitations, which bars a loan as a loan, also bars the remedy for the trust 
fund in his hands, and if it be followed into the hands of one who receives it 
by oollusion, or with express notice of the trust, he cannot plead the statute of 
limitation, for the reason that he himself becomes the trustee, and the fund 
can be recovered. — Merriman, Adm*r v. John Cbmiooan, el al. July, 1877, p. 94. 

5. CoNYEYAKCE By. Clerk's Act Judicial. — It was the intention of the Legisla- 

ture to make the execution of a deed, by a married wonuui, one of the most 
solemn acts known to the law. The act of the clerk in taking the privy ex- 
amination of a married woman, is not altogether ministerial in its character; 
it was designed to be a judicial act, or at least assimilated to a judicial act 

6. Same. Clerk's Duty in Plrivy Examinations. — ^The Clerk, in taking the privy 

examination, must not only be satisfied that she understands the nature of the 
act, but that she fully understands it, and as evidence that he has performed 
his duty, he must put on the back of the record, or annex to it, the prescribed 
certificate. 

7. Same. Same. Acts Contemporaneous. — ^The privy examination and oth» cer- 

tificate were designed by the act to be contemporaneous acts, and the execution 
of the deed to pass the married woman's estate and title, is imperfect and in- 
complete, until the official act of the clerk or other officer is made perfect and 
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complete, by meeting in letter and spirit eveiy requirement of the etatate, and 
if the clerk is stricken by paralysis or lightning, so as to be deprived or in- 
capable of action before he makes his certificate, the failure to make it is not 
such an accident as equity can relieye against 

8. Same. Same. Conveyance. What Necessary to Complete. — ^A conveyance by a 

mairied woman of her estate, must be in strict accordance with the letter of the 
Statute. The Statute must be construed strictly, and the conveyance cannot 
be considered as the complete act of the wife, until the certificate has been 
placed upon it. 

9. Same. Same. Jurisdiction of Equity. — ^Wife cannot, by her 0¥m deed alone, 

pass her freehold estates, and it cannot be conveyed in any other mode than 
that prescribed by statute, and equity has no jurisdiction to treat the neglect 
of the clerk to record the privy examination upon the deed, as an accident or 
mistake upon which relief can be obtained against a/<sme ecverL 

10. SIahe. Same. Feme Gaoert, Not to Account for Purchase Money. When. — 
A married woman's separate estate will not be held responsible, nor will she 
be made to account for purchase money paid to her husband, when the con- 
veyance has been defectively acknowledged, or the certificate of the clerk has 
not been annexed or attached to the deed ; when, from the facts in the case, it 
appears that the married woman did not, in fact or in law, perpetrate a fraud, 
and where the purchase money was paid to her husband, without her authority, 
after she had avowed her purpose never to execute the deed, and where the 
parties had full knowledge that she was dissatisfied with the contract. — Lomaa 
J. BheOy by her naa^riend, v. Mcartm R, hdey^ et a/., and Martin R. Mey v. Louisa 
J. Bhea, et oL January, 1878, p. 292. 

MAYHEM. See Criminal Law, 6. 

MORTGAGE. See Supersedeas, 3. 

1. Of Goods to Include Additions to Stock, and Reserving Power of Sale. — A 
mortgage, made to secure debts maturing at a future day, which conveys a 
stock of goods in a particular store, and any other goods which may from 
time to time, during the existence of the mortgage, be purchased by the grant- 
ors, and put into said store to replace any part of said stock which may have 
been disposed of, or to increase and enlarge the stock now on hand, is void 
fter 9e. 

2b Abouendo. To sustain a Conveyance of Property. Not In Esae. What nec- 
essary. — To sustain a conveyance of property not in esse, there must be a valuable 
consideration; it is, therefore, doubtful whether pre-existing debts will be suf- 
ficient The contract must be one of which a Court of Equity would decree 
the specific performance, or the property, when it comes into esse, must be 
taken poasession of by the grantee before adverse rights attach. — Ph/dps, et al, 
V. Murrayj et oL August, 1878, p. 114. 

3. Description of Property in. Sufficient. When. — A description which^ will 

enable third persons to identify the property is sufficient. The description in 
the deed was as follows : Seventeen head of horses, three mules, eight wagons 
complete, six carts complete, eighteen scrapers and attachments. Heldj ^ftffidenL 

4. Pabol Proof. Admissable. — Parol evidence is admissable to identify the pro- 

perty, which the mortgage itself indicates. 
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5. P&OYmoNS in Mortgagee for Future AdTanoee. — PtoTialoiiB in a mortgage for 

latore adTanoes, if free from fraud, ie not objectionable. — JoAit AMwood ▼. 
JSnwii A Dittm, emd OaldtoeU A Hayt. June, 1877, p. 69. 

6. Peoperty not tn ene. Is the Subject of a Valid Mortgage. — A crop jet to be 

planted b the aubject of a valid mortgage. Such an aaaignment ia held by 
the Ck»urt to be lawful.^/. N. WyaU ▼. W. M. Watkku, September, 1877, p. 
148. 
MOTION. See Sheriff, 2. See Clerka, 1. 

NOTICE. Bills and Notes, 7. 

OATH. See Sheriff, 1. 

OFFENCES AGAINST THE PEBSON. See Criminal Law, 3. 

OFFICERS. See Fees, 5 and 6. 

ORDERS. See Bills and Notes, 6. 

PARTNERSHIP. See Pleading and Practice, 8. 

PAUPER'S OATH. See Qui Tom Action, 1. 

PERSONS UNDER DISABILITY. See Administrator, 4. 

1. Infancy. Parents Liable for Maintenance. When. — ^A brother, as a Tolon- 

teer, undertook the maintenance and education of his sister, who had aband- 
oned her father's home, and without )iis fault Held, under such circumstanoes 
no promise to pay for a mere volunteer for the majntenance of the child, can ^ 
be implied on the part of the parent. He who intervenes in such a case, to 
make the child independent of the parent does but encourage its alienation 
from the line of filial duty, and stands in no relation to be favored by the law. 

2. Arouendo. The father was bound to support his child, and that obligation 

might be enforced against him as a legal duty, if she had been compelled, by 
bad treatment, to abandon the parental roof, the law would compel him to 
furnish the infant daughter, under such circumstances, the necessaries of lifei 
The parent is bound by positive law to protect, to educate, if able to do so, 
and to maintain his child during its minority, or until its voluntary abandon- 
ment of the parent's protection. But the duties of the relation are mutual 
and reciprocal. The parent is bound to provide for the child; but he is, on 
his part, entitled to the obedience, to the custody, and to the services of the 
child. If the authority of the parent is abjured by the child without any 
necessity occasioned by the parent, all legal obligation to provide for the child 
is at nn end ; and, in such a case, the parent cannot be made liable for even 
necessaries furnished his child by a volunteer, except by his consent. — Tbnenqr 
V. Toncray^ Executor , etc January, 1878, p. 283. 

3. Infancy. Sale of Land. Innocent Purchaser. Burden of ProoL EBtoi^>eL — 

A bill to confirm the sale of an infant's land must allege that it is to the mi- 
nor's interest to confirm the sale. In the defence of innocent purchaser, the 
burden is upon defendant to make it out by proof, and he must show that he 
paid the purchase-money before notice of complainant's claim. Complainant 
w not estopped by the admission that while an infant she knew of the pro- 
posed sale to a third party, though she did not inform the purchaser of an 
intention to disaffirm. — Richerts, by her nextfriend^ v. EUm <md otham. Fdim- 
ary, 1878, p. 318. 
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PERSONAL PROPEBTY. See Laroeny, 1. 

PLEADING AND PRACTICE. See Chanceiy Court, 8. See Coiporatioms 2, 3 
and 4. See Decreea, 1, 2 and 3. See Evidence, 6, 8, 9 and 10. See Execa- 
1, 2 and 3. See Garniahment, 1. See Bills and Noted, 7 and 10. See 
Homestead, 5. 

1. Pl]£AJ>ino. Abandonment of Original Suit by Amendment, where Declaration 

is not changed to Conform to Writ — Where a suit is brought by the husband 
in his name as such, and afterward amended so as to stand as the suit of him- 
self as administrator, for the use of his children, it is an abandonment of the 
original suit as husband, and unless the declaration be amended so as to con- 
form to the changed condition of the suit, the action as amended cannot be 
maintained. 

2. Attachment. Abandonment of, with Suit — Where an ancillary attachment 

has issued in aid of the suit as husband, and the amendment as stated is 
made, the attachment is also abandoned, with the suit — Jere Hagerty ▼. F, M, 
Hughes. May, 1877, p. 12. 

3. PLEA.DINO. CVoss-Bill. Ncw Parties In. Not Allowed. — ^A cross-bill may be 

based upon any proper maJUer of equity growing out of the original bill, or oonr 
nected with it, on which the respondent might be entitled to affirmative relief 
on a cross-bill, if filed aeparaiely; but the defendant to an original bill cannot 
introduce in his cross-bill new parties, they will not be liable to any decree on 
the original bill, nor could the complainant in this way be compelled by the 
defendant in the original bill to take such a decree, or be delayed in the pro- 
secution of their rights by the interposition of these third persons into the 
litigation by the defendants. 

4. Guardian's Bonds. Sureties On. Liable to pro rala Contribution. — Where a 

guardian has given bond and security as such, and is afterward required to 
give an additional bond (having received other funds). Hetd, the sureties upon 
the first and second bond are liable to pro rata contribution. — John S. Odam, et 
a/., V. Richard L. Owen, AdnCr. of Jamei S. Odam^ deceased, and Peter Tally, et 
ai; and Peter C. TaUey v. Fiaher A Jetton. July, 1877, p. 83. 

5. Writ of Error. Supersedeas. Dismisaed. When. — Where a cause is pending 

in the Supreme Court by writ of error and supeniedeas, generally the super- 
sedeas will not be discharged on motion because there is no error in the decree 
sought to be reversed ; this would determine the entire case upon the motion ; 
but where a supersedeas has been improperly granted, the decree being in- 
sufficient to warrant a writ of error, it may be discharged by the Court. 

6. iNDiviBUAii Creditors. — Individual creditors are entitled to priority over firm 

creditors in the distribution of the individual estate. — Jenny Richardrnm, 
AdsaCzy V. Wm. RiehardMn and others. July, 1877, p. 99. 

7. MuiiTiFARiousNEBS. What is. — A bill is multifarious when several matters of 

a distinct nature are complained of against divers defendants, or a bill that 
unites against a single defendant several distinct matters ; the Court must 
look to the circumstances of each case to avoid multiplicity of suits, on the 
one hand, and inconvenience to defendant and confusion of evidence on the 
other. 

8. PARTKE3KSHIP. Statute of Six Years does not Run Against Partner. When. — 

No right of action for an account accrues to a retiring partner that can be 
** effectually prosecuted '' until the liquidating partners having possession of 
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the assets have settled the debts of the partnership ; the statute of six Tean, 
in such case, does not run against the retiring partner. — Oearge B. MSkr, 
€t oLj T. ^0691 Harris^ et aL September, 1877, p. 157. 

9. CiJENT and Attorney. When Client may Dismiss Suit Without Attoraey^i 

Consent. — The suit was brought upon an apprentice bond for the nae of SootL 
Afterwards the parties signed a writing, directing the suit to be diamiased. 
Scott's lawyers interposed, and the Court declined to dismiss. 
Hdiy A party has a right to dismiss a suit of this character, to compromise and 
arrange his own rights, and no agent or attorney of his, he being m /una, can 
control his action in such a matter, the attorneys having no lien except on re- 
covery, not before. No fund was empounded. — Qeorge J. ClemiaU, e< oL, ▼. 
Suue^for U8e of J. R ScotL December, 1877, p. 261. 

10. PKACncB. Petition for Certiorari. Sufficiency of. — Where a party, in his 
petition for a oerfiorart, simply states that he misunderstood the officer as to 
the time of the trial, without charging that the officer practiced any deoeptioD 
upon him as to time, or that he made his return diff^ent from the truth, audi 
a petition is insufficient — Naihan If. Cox v. Joekua KenL November, 1877* 
p. 246. 

PRINCIPAL AND AGENT. See Fraud, 2. 

PROCLAMATION OF PRESIDENT. See Insurance, 3. 

POWERS. See Charter, 1. See Corporation, 2. 

PUBLIC SCHOOLS. 

1. Public School Law. Violated. When. — A contract to set out trees, shnibbeiy 

and evergreens around a school-house, or a contract to enclose a school-houae 
with a fence, and to furnish furniture for the room, is such a contract as the 
Board might make, and is, consequently, in violation of the 19th Section of 
the public school law if made with a director. 

2. Contract. Consideration Implied. When. — ^The making of a contract implies 

a consideration, and the charge of taking a contract imports, ex vi termini^ as 
agreement to do so on a sufficient consideration. — The State v. T. J. KeeUm amd 
D. A, McQrady, March, 1878, p. 366. 

QUI TAM ACTION. 

1. Paupebs Oath. — Qui tarn actions must be prosecuted with bond and seciiri^. 
The right to sue m forma pauperw is a personal right, not a privilege to be ex- 
ercised in a representative capacity. — E, M, Jokn&m v. A. O, HtuUer, Septem- 
ber, 1877, p. 168. 

RAILROADS. See Charter, 1, 2 and 3. 

1. LiABii«iTY of Connecting Lines. When Place of Loss is Unknown. Onus of 

Proof. Upon Carrier. When. — If the delivery of Goods to a connecting 
carrier can be shown, such company becomes liable to the owner or shipper 
for all damage and losses occasioned by negligence, subject at most only to 
the limitations stipulated for in its behalf by the first company, and the duty 
of tracing the loss, and fixing it upon the party first liable, is put upon the 
carrier. 

2. Notice. Given in Reasonable Time. After Discovery of Loss. Sufficient — 

Where the extent of damage or loss is of such a nature as to be difficult of 
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ucertainment, if notice be given in reasonable time after the facte are known, 
is sufficient — The Men^)hiiB A CkarUsUm BaUroad Co,, in error, y. HoUaway A 
Ibtum. November, 1877, p. 219. 

SEASONABLE DOUBT. See Bastardy, 1. 

BEOOBDS. See Chancery, 2. 

REDEMPTION. See Execution, 3. 

1. Redemption of Real Estate. Partial Payments. — ^The purchaser may receive 
partial payments or demand the full amount In the absence of any other 
agreement, partial payments must be understood, with reference to the redemp- 
tion laws, and by the favor of the purchaser. If at the end of two years the 
whole amount be not paid, the purchaser becomes debtor to the original owner 
to the extent of the amount paid, which may be recovered either in Chancery 
or by an action at law. — Wm, H, Bambo v. R, A. DonneUy et aL December, 
1877, p. 278. 

RENTS AND PROFITS. See Homestead, 13. See Sale, 2. 

1. Rents. Of Land Under Trust Deed. Not Attachable. When. — A trustee 
holding the legal title to land, under a deed of trust, to secure creditors, but 
not in possession, has no right to the rents, nor can the same be attached by 
the secured creditors. — John McCaU, S, R, Coroer, and OcaroU Beaver v. James 
R Cawthom and Wife, et al. May, 1877, p. 26. 

ROAD. 

1. Obstructino Public Roadl Indictment for. — In an indictment for obstructing 
a public road, it was alleged that the road was laid out by the County Court. 
Held by the Court to be tantamount to the charge that it is a public highway. — 
The State v Alexander Farrer. August, 1877, p. 122. 

SALE. See Administrator, 2. See Chancery, 10. See Decrees, 3, 4 and 5. See 
Execution, 1, 2 and 3. See Persons Under Disability, 3. See Warranty, 1. 

1 . Sale of Land. Deficiency in Quantity. Abatement in Price for. When. — A 

lot represented to the purchaser as fronting sixty-two feet on High street, and 
running back one hundred and seventy feet to an alley, in Nashville, Tenn., 
was sold for $12,815 in gross. Before confirmation of the sale the purchaser 
applied for relief, on accotint of a deficiency in quantity of two feet front. 
Held, The purchaser is entitled to no relief. 

2. Same. Same. Rents. — ^The purchaser was entitled to possession from confir- 

mation, and as poMsession was not obtained, he may recover rents from that 
time. — Thonuu arid Mary Shield* v. Hannah Thompeon, February, 1878, p. 313. 

3. Same. Same. Abatement in Price for, not Allowed. When. Chancery Sale. — 

The purchaser of land at a Chancery sale bought by a plat giving the number 
of acres and boundaries ; the number of acres given were 267, while, in fact, 
the lot contained only 224 acres, as was discovered by the purchaser about two 
years later. The Clerk, by order of Court, reported the land worth $7 per 
acre as a minimum price. Upon calculation baaed upon this price the pur- 
chaser bought. The mistake as to quantity was made by the surveyor, with- 
out fault of either commissioner or purchaser. 
Held, The purchaser is entitled to no reduction in price for such deficiency in 
quantity.— J. T. Hillis v. G. W. Martin, et aL January, 1878, p. 303. 
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SHERIFFS. 

1. Sreriffb in Charge of Jaiy. Oath of. — Sheriffi and Depntj-SheriA moat 

haye the special oath administered to them when in charge of jmy. The law 
makes no distinction in favor of Sherifis, as against constables and other offi- 
cen.Samuel Maymaard ▼. Tht SUOe, August, 1877, p. 139. 

2. Sheriff. Motion Against for Insufficient Betum. — A petition which aarigns 

as the only reason for the non-execution of process, that the Sheriff's tsrm of 
office would expire very soon after it came to his hands, is insufficient. Id 
contemplation of law he was still the Sheriff, and his official term continued, 
as a matter of law, until the qualification of his successor. He should hav« 
made the levy, and not have risked the contingencies by which the plaintiff 
may have lost his debt — W. P, I^Bstanum, d aL, y. Hiram HoU. Deoember, 
1877, p. 279. 

SPECIAL LEGISLATION. 

1. UMOONSTrnrnoNALiTY of. — ^The Act of the L^^lature of 1875, authorizing 
the institution of suits in the State Courts, by municipal corporations with a 
population of 35,000 or more, without giving bond for oosts^ is repugnant to 
Article 11, Section 8 of the Constitution, which declares that the Legislature 
shall have " no power to suspend any general law for the benefit of any par- 
ticular individual, nor to pass any law for the benefit of individuals inoonsiB- 
tent with the general laws of the land," and is, therefore, void. — OUjf cf Mem- 
pku V. Fiaher, September, 1877, p. 169. . 

STAMPS. See Deed, 8. 

STATE. 

1. State can not be Sued. When. — ^The State cannot be sued by her citiaens in 
her Courts, even in a defensive suit, and a demurrer to this effect will be sua- 
tained.— f^ofieis M, Briee v. The State. March, 1878, p. 370. 

STATUTES. 

Administration, 1784, 1827 Deoember, 1877, p. 264 

Chancery Court, power of 1873 January, 1878, p. 288 

** " jurisdiction of 1877 January, 1878, p. 30& 

Charter, 1849-60 March, 1878, p. 374 

Fees, 1875 August, 1877, p. 110 

Homestead, 1868 June, 1877, p. 37 

" February, 1878, p. 32& 

" 1870 February, 1878, p. 328 

" May, 18n, p. 20 

Lien, Mechanics, 1870 October, 1877, p. 20O 

Taxation, 1876 August, 1877, p. 128 

1843, chapter 92 March, 1878, p. 354 

1875 August, 1877, p. 12S 

Void, 1875 August, 1877, p. 110 

September, 1877, p. 169 

chapter 83 August, ISH, p. 110 

Usury, 1835 Man^ 1878, p. 350 
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1. Ck>N8TrnrnoNAiJTT of Act of March 6, 1875.-— This Act proyides, "that in 

all caaea now pending in the Supreme Court, or hereafter brought thereto, in 
which the judgee ahall be equally divided, the judgment shall be determined 
as follows: 'If the caae depend upon the constitutionality of any Act of the 
General Assembly, then such judgment or decree shall be in favor of the 
validity of such Act. In all other cases, the judgment or decsee of the Court 
below shall be affirmed.' " 
EMf To be unconstitutional. — Qeorge W, PbMm, TniMUy v. Harden Soales, H aL 
May, 1877, p. 15. 

2. A Promise to Answer for the Debt of Another. Not Within the Statute of 

Frauds. When. — An agreement made by the vendee of lands to pay part of 
the purchase money to a creditor of the vendor, is not within the statute of 
frauds. This case overrules the case of Campbell v. Fmley, 3 Hump., 330. — 
Moore A MiOer v. George A, Stovall. September, 1877, p. 153. 

8. Statute of Limitation. Bequest for Delay. — Where a request for delay is 
made, the party agreeing not to take advantage of the statute of three years 
for non-resident creditors, he will not be estopped from pleading the statute of 
six years in defence of the debt. — Thomas Maloneyy AdnCr^ ete., in errors v. A, 
B, Wilscm^ AdmW, etc, in error. January, 1878, p. 286. 

STATUTE OF LIMITATIONS. See Bills and Notes, 8. See Corporations, 4. 
See Homestead, 7. See Insolvent Estate, 4. See Levy, 1. 
See Married Woman, 4. See Pleading and Practice, 8. 
Statute of Two Years and Six Months. See Administrator, 6. 
Act of 1875, Chapter 83, Concerning Convicts and Costs. See Fees, 4. 
Act of 1875, Authorizing the Institution of Suits, etc. See Special Legisla- 
tion, 1. 

SUBSTITUTION. See Surety, 4. 

SUPERSEDEAS. See Pleading and Practice, 5. 

1. Supersedeas to an Interlocutory Decree. Practice. — The petition for super- 

sedeas to an interlocutory decree or order, under Sections 3933 and 3934 of the 
Code, should be accompanied by a transcript of the record, or at least so much 
thereof as will show clearly the error complained of. 

2. Inferior Court. Binding Decision. — ^Until a previous decision of the Su- 

preme Court is reviewed and reversed by that Court, it is error in the Court 
below to disregard it 

3. Mortqaoed Property. Exemption of. — ^The rights of a mortgagor to reclaim, 

before sale, exempted property included in the mortgage discussed. — O. W, 
Q. Payne v. Qeorge S, JoknBon. March, 1878, p. 363. 

4. Supersedeas. How and in what Cases Supreme Court can Exercise it. — 

Under the authority given the Supreme Court by Sections 3933, 3935, 4512 
and 4513 of the Code, to supersede interlocutory orders and decrees, that 
Court can simply suspend or supersede, for the time being, the execution of 
such orders and decrees as are of a nature to be actively and affirmatively 
enforced, and are tii )Sert, but have no power, in this mode, to reverse the ac- 
tion of the inferior Court, or to set aside, or annul, or supersede orders or de- 
crees, which are merely of a negative or prohibitory character, or such as 
have been executed. 
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5. Haxk. Chancellor'8 Fiat. — Nor has the Supreme Gourt^ m a pTOoeeding of this 
character, the power to rapersede the fiat of a CSiaooeilor awarding extraor- 
dinary prooeas. — Mary A. Redmond, et aL, v. Y, W, Bedmtmd. Maich, 1878, 
p. 359. 

SUPREME COURT. See Statutes, 1. See Supereedcas, 1, 2 and 3. 

SURETY. See Conveyance, 2. See Evidence, 11. 

1. Surety. Liability of on Note. Though Administrator of his Deceased 

Principal is Protected by the Statute of Limitations. — Although the admin- 
istrator of a principal in a note may defeat a recovery upon the note by the 
plea of the Statute of Limitations, yet the exoneration ol such administrator 
does not relieve the sureties of his intestate £rom liability. 

2. Same. Remedy of Surety* — When the surety on such note is compelled to pay 

the debt, he then has cause of action against the administrator of either the 
principal for the amount so paid, or the administrator of a co-surety for pro 
rata contribution. 

3. Same. Right of Action Accrues. When. Statute of Limitations. — While the 

surety is entitled to his motion, upon rendition of the judgment, yet his cause 
of action is the payment of the judgment, and the statute begins to run from 
that time, and not from the rendition of the judgment. — Jokn C. BeesOf 
Exeeutcr of Georffe W. ReeveSy v. J. L, PuUiamy Executor qf W. 0. Day. Novem- 
ber, 1877, p. 236. 

4. Joint Surfttibb. Right of Substitution. — Where a creditor has a judgment 

against two joint sureties, which is a lien upon the land of one of them, and 
the other pays off the entire judgment, the latter surety is substituted to the 
rights of the creditor to enforce the said lien for one-half of said judgment. — 
W» C Holt and Timothy Dowling v. JbAn J/. Strain and i2. M. Sbxtin, June, 
1877, p. 49. 

TAXATION. Si>e Charter, 3. See Corporations, 2, 3 and 4. See Jurisdiction, 1, 
2 and 3. 

1. Tax Paid by Reason of Threats of Litigation, ete. Not Recoverable. When. — 

A tax paid by reason of threats of litigation, or the appreh^ision of the levy 
of distress warrants, cannot on this ground be recovered, although the levy 
and tax was illegal, there being no fraud or mistake of facts, but only mistake 
as to legal liability. A State or city may and ought to refund a tax so paid. 

2. A CfTY is Contracting Party, and not Agent. When. — In a matter of taxation 

the city is contracting party and not the agent of the taxpayers. 

3. Certificates of Indebtedness. Issued by City. Valid. When. — A certificate 

of indebtedness issued by a city, upon its own ordinance, to individuals, who 
have paid illegal assessments, are valid and binding obligations against the 
city, and founded upon a valid consideration. 

4. Same. Issued by the City of Memphis. Receivable for Taxes. When. — ^Thc 

certificates of indebtedness issued by the city of Memphis in 1873, weare re- 
ceivable for taxes on account of " Nicholson pavement " for the years 187^ 
74-75, from those who had paid the original assessment to Brown, but while 
this was so, a State Court would not interfere with the special " mandamus 
tax " levied under the mandate of the United States Court, as this would be 
. in effect to defeat the execution ot the order of said Court. — Iiea ▼. (Xfy t^ 
MempkU. September, 1877, p. 170. 
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6. Tax Trub. Ejectment Collector's Deed.— The terms of the ststate, which 
make the recitals of a collector's deed prima fouia eyidenoe of the facts oon- 
tetned therein, apply only to the collector who makes the sale, and cannot he 
extended to hb sacoessor. 

6. Same. Same. Same. — ^A tax collector has no sach power as will enahle 

him to make a deed convejriog title, when out of office, to a party who pur- 
chased from him during his term of office. Section 640 of the Code requires 
the deed to he made hj the collector or his successor, as an officer, in office at 
the time. 

7. Ejbctmknt. Dereignment of Title. — ^When two parties claim title under some 

third person, it is sufficient to prove the deriyation of title from him, without 
proying his titlc-^osep^ W. AUm y. C. CL Mon. March, 1878, p. 864. 

8. Telbqbaph Liins& Taxable. — ^Telegraph lines are considered as partaking of 

the nature of realty, in analogy to the new doctrine that railroads and rolling 
stock are so treated, and consequently, under the Act of March 24, 1875, such 
property is hdA by the Court liable to State and county tax. — Wtt/tem Uuum 
IhU^rc^ Cb. y. The Staie of 7}ameme andChwUsf of Sumner. Augusti 1877, p. 
126. 

TITLE. See Deed, 1 and 2. 

TRUSTa See Insolyency, 4. See Bents and Fh)fits. 

USUBY. See Bills and Notes, 10. 

WABEANTY. 

1. Wabramtt. — ^Where title bond described the land in these words: " Known as 

Wolf Island tract, lying in the Tennessee riyer, between Sayannah and 
Crump's Landing, and containing 214 acreS| less tide washes. 

Hdif To be no warranty that the island should contain 214 acres. 

2. Paboi* Evidence. — Parol eyidenoe may be looked to to determine whether a 

sale of land was intended to be by the acre or in gross. — WUKenpoonf elaL, r, 
PorieTf H oL June, 1877, p. 51. 

WIDOW. See Wills, 4. 

WILLS. See Evidence, 1, 2, 8 and 4. 

1. ExBCUTOBS. Power to Sell Land, etc — ^Whether an executor is to distribute 

the fund need not be found expressed in direct terms on the face of the will, 
but is to be arrived at from the whole scope and context of the will, the fairly 
inferred intention of the testator; in other words, such a power to sell land on 
the part of the executor may be gathered from the will by necessary implica- 
tion, as well as by express designation. — W. W. JRarker v. Jokn S^kman, 
March, 1878, p. 368. 

2. BuuB for Construction of Will. — ^The intention of a testator is to be aacer> 

tained not by subtle or artificial rules of construction, but by the will itself 
upon the most easy, reasonable and natural readiqg of its terms as reflecting 
the intention of the testator. 

8 
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WILL8— CbiiAimMd. 

8. Dbvub to a Clafli.— When Hm will directed thai '< after the death of m j wile 
I desire -mj ezeoaton to lake chaige of mj estate and divide it eqaalfy 
among my duldraoy and those of mj children who are dead at the time^ 
I wish their children to represent their parents, and take their share of mj 
estate," it u 

Hdd, That these words vest the remainder in the children or grandchiUrsn liTing 
at the termination of the life estate as a dasi, and not in seTeraltj. 

4. EzTBHT of Widow's Estate. — ^It is also lield upon a proper oonstraction of die 
will that the estate of the widow was not absolote, but was onljr oRDfrnctaaiy 
for her life to the extent of all the products and profits thereof. — Cbimiff, HmL, 
T. MeKmmoL, it aL October, 1877, p. 185. 

WITNE8B. See Bvidenee, 9. flee Fees, 7. 

WRIT OF ERROR flee Pleading and Practioe, 6. 
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PAOB. 

JEta» loBiiraiioe Company, Crawford tb 999 

Allen V8. Moses 411 

AndetBon, Thompeonys ^ « 391 

Anderson yb. Beayes ^ 381 

Atwood vs. Brown.. 404 

Bachman vs. Boiler 382 

Bangess vs. Porter 391 

Bank & Thatcher, Horrigan tb. 395 

Bank Union yb. BawlingB 381 

Barnes, Scroggins ys .\ 398 

Bennett ys. Coldwell 379 

Bilbry YB. Poston 89C 

Bettis, TreacYant yb -... 401 

Blackwell ys. Fitapatrick 382 

Boaz, Featherston ys. '. 402 

Boas, Copeland yb. 382 

Bowman, Coldwell yb 396 

Brown YB. Atwood 391 

Brown, Richardson ys 382 

Brown, State yb - 401 

Bryant, Campbell ys. 390 

Campbell, Neam yb. 398 

CannoYan, Merriman yb. ? ** 402 

Cannon, Poindezter yb 883 

Cantrell YB The State 392 

Canfield, Chester YB « 384 

Carter YS. Hattan .• 396 

Cawthom, McCall yb 407 

Chairs, The State yb 396 

Chester ys. Canfield « 384 

Chester, The State yb 894 

aement yb. The State 406 

Cocke, Tillman ys. 887 
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